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Appellants, 

v. 

CLAYTON HAWFIELD, as Executor of 
the Will of MARY ELIZABETH 
ELLYSON, Deceased, 

Appellee. 


BRIEF FOR APPELLANTS 


Jurisdictional Statement 


This is an appeal from a final order and judgment (App. 
27, 28) of the United States District Court for the District 
of Columbia entered July 30, 1949, denying Appellants’ 
motion to intervene in a proceeding, entitled ‘ ‘ Exceptions to 
First and Final Account of Executor”, filed in the probate 
division of that court in the matter of the estate of Mary 
Elizabeth Ellyson, deceased, Administration No. 67,046, by 
three legatees named in the probated will of said decedent 
(App. 11-13), and to stay all further proceedings in said 
probate matter and distribution of the decedent’s estate 
until final determination of an independent civil action 
filed in said District Court by Appellants against the par- 
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ties to the exceptions proceeding, and others. The com¬ 
plaint in Appellants ’ said independent action, No. 2791-49, 
made part of Appellants’ motion to intervene by reference, 
seeks, with other relief, to set aside the decree admitting 
said will to probate (App. 42-49). 

A motion dnly filed on August 9, 1949, by Appellants to 
vacate and set aside the order of July 30th denying inter¬ 
vention (App. 28-36) was denied by said court by order 
entered September 17, 1949; and Appellants’ Notice of 
Appeal (App. 41, 42) was filed October 17, 1949. 

The District Court had jurisdiction under Title 11-501, 
503 and 504 (Act of Mar. 3,1901,31 Stat. 1208, ch. 854, Secs. 
116,117 and 119); and Title 19-312 (Act of Mar. 3,1901, 31 
Stat. 1213, ch. 854, Sec. 140), of the 1940 D. C. Code. The 
jurisdiction of this court is derived from Title 28 TJ. S. C., 
Chapter 83, Section 1291, Congressional Service, 1948. 

Statement of the Case 

Mary Elizabeth Ellyson died in 1946. A paper writing 
dated April 14, 1944, was, after a trial of issues raised by 
a caveat, resulting in a verdict for the caveatees, admitted 
to probate and record as her last will and testament under 
a decree of the District Court entered March 4,1947. The 
value of the estate left by her was about fifty or sixty thou¬ 
sand dollars, the main asset being a piece of real proper¬ 
ty. The judgment on the verdict was appealed to this 
court, which affirmed it, and the mandate to the District 
Court went down and was entered February 11,1949. The 
Supreme Court of the United States was petitioned by Ap¬ 
pellants and others to hear the case on its merits, but it de¬ 
clined to do so; and, on June 28,1949, the day after that 
court adjourned at the end of its term, Appellants filed in 
the District Court, under Rule 60(b), as amended, of the 
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Federal Rules of Civil Procedure, the independent civil ac¬ 
tion above referred to. A copy of the amended complaint in 
that action is set forth in the appendix (App. 42-49). The x 
complaint was made, by reference, a part of Appellants’ 
motion to intervene; the order denying which is here ap¬ 
pealed from. 

The complaint filed by Appellants in their independent 
civil action asks that the decree of the District Court 
entered March 4,1947, be set aside and held for naught, for 
the reasons that: Since the trial of the caveat contesting 
the will, Appellants, caveators in the will contest, have 
brought to light new and material facts which, by diligent 
efforts, they had been unable to discover before the time to 
apply for a new trial within the one-year period prescribed 
by Rule 60(b) (FRCP) had expired, and which facts tend 
to prove that the defendants named therein (the caveatdes 
in said will contest and others) had made material false 
statements under oath at said trial; had concealed and sup¬ 
pressed material evidence; had thereby procured said 
decree by the perpetration of fraud upon the trial court and 
upon the plaintiffs (Appellants here) and other heirs at 
law and next of kin of said decedent; and that such frafid 
had been perpetrated as the result of an unlawful agree¬ 
ment, combination and conspiracy entered into by and be¬ 
tween the defendants and others (App. 12, 42-49). 

Upon learning that the First and Final Account of Execu¬ 
tor Hawfield (App. 23-26) had been filed in said probate 
matter on May 5, 1949, claiming a commission of ten per¬ 
cent (or $1108.07) of the amount of the personal estate of 
said decedent for his services as executor, and a $5,000 fee 
for his attorney—who was also the attorney who drew the 
power of attorney below referred to and the contested will 
(and supervised the execution of the latter document), who 
represented the executor and legatees, as caveatees, in the 
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will-contest proceedings, and is now attorney for the exe- 
utor-appellee in the case at bar—and upon also learning 
that the collector appointed to serve during the pendency of 
the will-contest litigation (App. 2, 26, 27) had been paid a 
commission of five percent (or $634.42) (App. 3, 26, 27); 
that there was also claimed in said executor’s account a 
credit of $459.00 for the decedent’s funeral expenses when it 
appeared that this claim had previously been paid by the 
legatee and caveatee Florence 0. Metz out of rents collected 
by her on the decedent’s rooming-house (App. 2, 3, 39, 40); 
that the legatees Florence 0. Metz Mary E. Harvey and 
Aubrey Harvey had filed on June 27,1949, the above-men¬ 
tioned “Exceptions to First and Final Account of Execu¬ 
tor” (App. 9-11), objecting to the commission and attor¬ 
ney’s fee claimed by the executor as excessive, and to the 
said item of $459.00 for funeral expenses as a duplication of 
the amount previously paid by Mrs. Metz out of estate 
funds: these appellants, on July 14,1949, filed their motion 
to intervene in the exceptions proceeding and stay the pro¬ 
bate proceedings, the order denying which motion is the 
basis for this appeal. It seems appropriate to point out 
here that the power of attorney, purportedly signed by the 
decedent, under authority of which the legatee Metz col¬ 
lected rents from roomers in the decedent’s rooming-house 
until the above-mentioned collector was appointed, is 
charged in the complaint in said independent action to have 
been fraudulently obtained, and that Appellants were not 
permitted to inquire into the authenticity of this power of 
attorney by the trial judge in the caveat trial, although it 
was obtained just two weeks prior to the date of the con¬ 
tested will; nor were Appellants permitted to show the con¬ 
spiracy charged in said complaint. Under date of July 15. 
1949, Appellants’ attorney wrote a letter to Judge Schwein- 
haut (App. 14-17), inviting his attention to the motion to 
intervene filed the day before, and asking that he be in- 
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formed of any informal proceedings connected with the ex¬ 
ceptions that might come before the Judge. He was not, 
however, advised when the account of the executor was ap¬ 
proved and passed by Judge Schweinhaut on July 26, 1949 
(App. 23-26). 

By his order of July 30,1949, Judge Schweinhaut denied 
Appellants’ motion to intervene and stay proceedings 
(App. 27, 28), and also denied the exceptions of Metz et cd. 
to the first and final account of the executor. The account 
was approved and passed by the Court without change, even 
as to the duplicated item of $459.00; and, moreover, was so 
approved and passed (App. 26) on July 26,1949, four days 
before the order denying the motion to intervene, etc., and 
the exceptions, was signed, one day before his memorandum 
decision (App. 26) indicating that he was denying the 
motion to intervene, etc., and the exceptions, was made, and 
some fifty days before his order of September 17, 1949, 
denying Appellants’ motion, duly filed, to vacate and set 
aside the order of July 30th, was entered. The Court made 
no findings of fact or conclusions of law to indicate the basils 
for his order denying the motion to intervene, etc., or f<jr 
his order denying the motion to vacate, etc. (App. 41). 

The motion to vacate and set aside the order of July 30th 
was filed on August 9,1949, and a request was made by Ap¬ 
pellants for an oral hearing thereon. The oral hearing 
was summarily denied Appellants, and the order denying 
the motion to vacate, etc., entered, as before stated, on Sep¬ 
tember 17, 1949 (App. 41). On October 17, 1949, Appel¬ 
lants duly filed in the District Court a Notice of Appeal 
from that part of the said order of July 30, 1949, which 
denied their motion to intervene in the exceptions proceed¬ 
ing and to stay further proceedings in the Ellyson probate 
matter until their independent civil action, filed in said 
District Court .Tune 28, 1949, has been finally decided an<jl 
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determined (App. 41, 42). The exceptants have not ap¬ 
pealed from that part of the order of July 30th which 
denied their exceptions. Appellants are now, therefore, in 
this court seeking redress and justice, and a reversal of the 
judgment and order of the District Court of July 30,1949, 
against them (App. 27, 28). 

Statutes and Rules Involved 

28 U. S. C.j Chapter 83, Section 1291 (Congressional Ser¬ 
vice, 1948)—Final Decisions of the District Courts: 

“The Courts of Appeals shall have jurisdiction of 
appeals from all final decisions of the District Courts 
of the United States * * 

1940 Edition of the District of Columbia Code: 

Title 11-501: “Special Term to be Designated as Pro- 
bale Court • • V’ 

Title 11-503: “Plenary Jurisdiction * # V’ 

Title 11-504: “Powers—* # V* 

Title 19-312: “Trial of Issues as to Wills—Trial by 
Jury—* • 

Federal Rules of Civil Procedure: 

Rule 1: “These rules govern the procedure in the 
district courts of the United States in all cases of a 
civil nature ***. They shall be construed to secure the 
just, speedy, and inexpensive determination of every 
action. ,, 

Rule 24(a): “Intervention of Right. Upon timely 
application anyone shall be permitted to intervene in 
an action: (1) when a statute of the United States 
confers an unconditional right to intervene; or (2) 
when the representation of the applicant’s interest by 
existing parties is or may be inadequate and the ap¬ 
plicant is or may be bound by a judgment in the ac¬ 
tion; or (3) when the applicant is so situated as to be 
adversely affected by a distribution or other disposi¬ 
tion of property which is in the custody or subject to 
the control or disposition of the court or an officer 
thereof. 
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(b) “Permissive Intervention. Upon timely 
application anyone may be permitted to intervene in 
an action: (1) when a statute of the United States 
confers a conditional right to intervene; or (2) when 
an applicant’s claim or defense and the main action 
have a question of law or fact in common. # * * In 
exercising its discretion the court shall consider 
whether the intervention will unduly delay or prejudice 
the adjudication of the rights of the original parries. 

Rule 52: “Findings by the Court, “(a) Effect. In 
all actions tried upon the facts without a jury • j* •, 
the court shall find the facts specially and state 
separately its conclusions of law thereon and direct 
the entry of the appropriate judgment; • * Requests 
for findings are not necessary for purposes of review. 
• • • If an opinion or memorandum of decision is fijed, 
it will be sufficient if the findings of fact and conclu¬ 
sions of law appear therein # * V* 

Rule 54: “ Judgments; * * * (a) Definition ; Form. 
‘Judgment’ as used in these rules includes a decree 
and any order from which an appeal lies * * 

Rule 62: Stay of Proceedings to Enforce a Judg¬ 
ment. (a) * * * Except as stated herein, no execution 
shall issue upon a judgment nor shall proceedings be 
taken for its enforcement until the expiration of 10 
days after its entry • • # . 

“(b) * * * In its discretion and on such Con¬ 

ditions for the security of the adverse party as jare 
proper, the court may stay the execution of or any 
proceedings to enforce a judgment pending the disposi¬ 
tion of a motion for a new trial or to alter or amend 
a judgment made pursuant to Rule 59 * • 

Points on Which Appellants Rely 

I. Denial of Appellants’ right to intervene error. 

II. Abuse of discretion to deny oral hearing on motion, 
filed August 9,1949, for reconsideration and rehearing, and 
to vacate and set aside order of July 30,1949, and abuse of 
discretion to deny said motion. 
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HE. Findings of facts upon which judgment and order 
of July 30,1949, was based should have been made by the 
Court. i 

IV. Error to deny the intervention and stay of proceed¬ 
ings sought by Appellants; and clear abuse of discretion. 

V. The First and Final Account of Executor Hawfield 
should not have been approved and passed by the Court un¬ 
til the order of July 30,1949, denying the motion to inter¬ 
vene and stay proceedings, had been signed and entered 
of record; nor even until the motion to reconsider, etc., 
and set aside the order of July 30th had been finally de- \ 
cided and determined. 

Summary of Argument 

! 

I. (a) Under Rule 24 (FRCP), and the facts is this 
case, Appellants had a mandatory right to intervene in 
the exceptions proceeding. In the complaint filed in the. 
District Court in their pending independent civil action, 
they claim an interest in the property of the decedent’s 
estate which was under the control of that Court in that 
probate proceedings, and which interest was inadequately 
represented by the existing parties; they were bound by 
the judgment of July 30,1949, denying the exceptions and 
permitting distribution of the property in accordance with 
the first and final account of the executor, approved and 
passed on July 26, 1949; and they were adversely and 
seriously affected by that order. 

I 

(b) Even assuming that the Court had discretion, , 
under Section (b) of Rule 24, to deny Appellants’ motion , 
to intervene—and it is submitted that it did not—Appel¬ 
lants’ claim, as set out in the complaint filed in said inde¬ 
pendent action (and made a part of their motion to inter¬ 
vene by reference), and the matter involved in the excep- 



tions proceeding had questions of law and fact in common. 
In the absence of findings and conclusions by the lower 
court, Appellants do not know, of course, whether or pot, 
in denying the motion to intervene and stay proceedings, 
it considered the question of whether the granting of the 
motion would unduly delay or prejudice the rights of the 
parties to the exceptions proceeding, all of whom are de¬ 
fendants in the independent action. Obviously, however, 
they would not have been unduly delayed or prejudiced, 
because they had already received the greater portion of 
the estate before the executor’s account was filed. Even if 
the lower court had discretion in the matter, it abused that 
discretion in denying Appellants’ motion. 

II. It was an abuse of discretion for the District Cotirt 
to deny Appellants an oral hearing on their motion to 
vacate and set aside its order denying intervention, be¬ 
cause at an oral hearing Appellants would have been able 
to furnish the Court additional authorities on the matter, 
and also to point out errors in the first and final account 
of the executor and show why it should not have been Ap¬ 
proved and passed as it stood—and was passed—or ap¬ 
proved and passed at all before Appellants’ independent fic¬ 
tion had been finally decided and determined. If ijhe 
serious charges made in the complaint in the independent 
action should be established, it might well be found that 
neither the executor nor his attorney were entitled to any 
commission or fee out of the estate. As a matter of law 
and impartial justice, under the facts and circumstances lof 
this particular matter, the lower court should have opened 
the door wide for the admission of as much light as possi¬ 
ble on the questions involved. It was likewise an abuse 
of discretion for the District Court to deny the motion for 
reconsideration and rehearing, and to vacate the order of 
July 30th. 
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m. Findings of fact and conclusions of law on which 
the order of July 30th was based should have been made 
by the lower court, in order to avoid confusion and ap¬ 
prize the parties concerned of how the Court arrived at 
its decision; and inasmuch as issues of fact were involved, 
which the Court had to weigh before it could reach a just 
and proper decision. The order denying the exceptions and 
the motion to intervene and stay proceedings was a final 
order and judgment. 

IV. The law and facts in this case that were before 
the lower court clearly required the granting of the inter¬ 
vention and stay of proceedings requested by Appellants. 
The Court’s denial thereof was a miscarriage of justice, 
and an abuse of whatever degree of discretion, if any, it 
had in the premises. 

V. The records show that the procedure in approving 
and passing the first and final account of Executor Haw- 
field, filed May 5,1949, was most irregular. The account was 
approved and passed by the Court on July 26, 1949; the 
Court’s short memorandum opinion or decision (App. 27) 
that he was denying the exceptions and the motion to in¬ 
tervene and stay proceedings was signed and entered of 
record on July 27th; the order denying the intervention and 
stay (here appealed from), and also denying the exceptions, 
was entered July 30th; and the order denying Appellants’ 
motion, duly filed, to reconsider, etc., and vacate the order 
of July 30th, was not signed and entered until September 
17, 1949. The executor’s account, therefore, should not 
have been approved and passed until the pending matters 
bearing so vitally upon it had been finally considered and 
acted upon by the lower court; instead, however, it was 
approved and passed prior to the disposition of any of 
them. This was error. 
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ARGUMENT 

| 

I 

Denial of Appellants’ right to intervene error. 

(a) The lower court erred in passing the order of July 
30, 1049, denying Appellants the right to intervene in the 
exceptions proceeding filed by the legatees Florence 0. 
Metz et al. to the first and final account of Executor Haw- 
field (App. 9-11), appellee herein. Intervention here yas 
a matter of right. The order of July 30, 1949, was a final 
order and judgment. Appellants have no way in which 
they can better assert their rights and protect their |in- 
terest in the decedent’s estate than by the intervention and 
stay sought by them. And since, unless permitted to in¬ 
tervene, they would have no standing to appeal from any 
order or judgment subsequent to the order of July 30th 
that might be entered in the probate proceedings (even if 
there could be any subsequent order or judgment), the pr- 
der of July 30th has as to them that degree of definiteness 
and finality which supports an appeal. In Railroad Train¬ 
men v. Baltimore & Ohio R. R 331 U. S. 510, at page 524, 
the Court said: 

“••• But where a statute or the practical necessities 
grant the applicant an absolute right to intervene, the 
order denying intervention becomes appealable. Then 
it may be fairly said that the applicant is adversely 
affected by the denial, there being no other way in which 
he can better assert the particular interest which war¬ 
rants intervention in this particular instance. And 
since he cannot appeal from any subsequent order or 
judgment in the proceedings unless he does 'Intervene, 
the order denying intervention has that degree of defi¬ 
niteness which supports an appeal therefrom. See Pipe 
Line Co. v. United States, 313 U. S. 502, 508. 

11 Our jurisdiction to consider an appeal from an or¬ 
der denying intervention thus depends upon the nature 
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of the applicant’s right to intervene. If the right is 
absolute> the order is appealable and we may judge it 
on its merits. But if the matter is one within the dis¬ 
cretion of the trial court, and if there is no abuse of 
discretion, the order is not appealable and we lack 
power to review it. In other words our jurisdiction is 
identified by the necessary incidents of the right to in¬ 
tervene in each praticular case. • * V’ 

In the Railroad Trainmen case, the Court then discusses 
Buie 24 (a) and (b) (FRCP). In this connection, see also 
Wolpe v. Boretsky (1944), 144 F. 2d 505, and cases cited 
therein. 

It is submitted that Rule 24 (a) (FRCP) confers upon 
Appellants a mandatory right to intervene under the cir¬ 
cumstances of this case. This rule was based upon old 
Equity Rule 37 and was promulgated pursuant to statutory 
law, which gives it the same force and effect as a statute. 
Even as far back as Whittaker v. Brictson Manufacturing 
Co. (CA-8,1930), 43 F. 2d 485, it was held that: 

(1) Equity Rule 37 governing intervention had same 
effect as statute. (2) Intervention is a matter of right 
where the petitioner, not being already fairly represented, 
is asserting a right which would be lost or substantially af¬ 
fected if intervention were denied. (3) An appellate court 
may review an order denying or granting intervention if 
it appears that the trial court has abused its discretion. 

The property represented by the first and final account of 
Executor Hawfield, filed May 5, 1949, and approved and 
passed by the District Court on July 26, 1949, was subject 
to the control or disposition of that Court. The Appellants’ 
interest in that estate property was not, and could not be, 
fairly or adequately represented by either the legatee- 
exceptants or the executor, parties to the exceptions pro¬ 
ceeding, for on June 28, 1949, one day after the exceptions 
to Executor Hawfield’s first and final account were filed. 
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the exceptants and he all became defendants, as fellow Con¬ 
spirators, in Appellants * independent civil action. More¬ 
over, the same attorney to whose fee the exceptants objected 
now represents all these defendants in that independent ac¬ 
tion; yet on Jnne 27, 1949, he and they were on opposite 
sides and adverse to each other. Appellants are bound by 
that order and judgment of July 30,1949, and, according to 
statements made by the attorney for the appellee, appealing 
in the record (App. 39, 40), the property, the disposition of 
which Appellants sought to stay, was distributed after the 
court approved and passed the executor’s first and final 
account (and long before Appellant’s motion to vacate the 
order of July 30th was passed upon), and so dissipate^ so 
far as Appellants are concerned. It is manifest, therefore, 
that Appellants are so situated as to be adversely affected 
by this distribution, which was under the control of the 
District Court until the executor’s account was approved 
and passed on July 26,1949. It is doubtless unnecessary! to 
point out to this court that, although Appellants were par¬ 
ties to the caveat proceedings in the probate matter, their 
status as parties ended with the affirmation of the decree of 
March 4,1947, admitting the contested will to probate, a] id, 
in order to re-enter the probate proceedings, they had to be 
permitted by the Court to intervene. In Credits Commuta¬ 
tion Co. v. United States (1699), 177 IT. S. 311, at pages 439, 
490, the Court said: 

“It is doubtless true that cases may arise where the 
denial of a third party to intervene therein would be a 
practical denial of certain relief to which the inter- 
venor is fairly entitled, and which he can only obtajin 
by an intervention. Cases of this sort are those where 
there is a fund in court undergoing administration 'to 
which a third party asserts some right which will be 
lost in the event that he is not allowed to intervene be¬ 
fore the fund is dissipated. In such cases an order 
denying leave to intervene is not discretionary with the 
Chancellor, and will generally furnish the basis for an 



14 


appeal, since it finally disposes of the intervenor’s 
claim by denying him all right to relief. ,, 

Cf. Cameron v. President <& Fellows of Harvard 
College (1946), 157 F. 2d 997. See also Rule 
24(a) (FRCP). 

It is well settled that one who has or claims title to, or 
an interest in, or lien upon, property which is the subject of 
litigation is entitled to intervene in such litigation. 39 Am. 
Jur., Sec. 60, p. 935—Parties; see, in footnote, Smith v. 
Gale, 144 U. S. 309, Hoffman v. McClelland, 264 U. S. 509, 
and many others. In the Hoffman case, at p. 558, the Court 
said: 

“It is settled that when in the progress of a suit in a 
federal court property has been drawn into the Court’s 
custody and control, third persons claiming interest in 
or lien upon the property may be permitted to come 
into that court for the purpose of setting up, protect¬ 
ing and enforcing their claims, * * V’ 

And it is even no objection to intervention that the inter- 
venor may be opposed to both parties to the litigation. 39 
Am. Jur. — Parties —Sec. 60, page 934. 

These appellants and other heirs at law and next of kin 
of the decedent, under the allegations and claims of the 
complaint in their independent action, have an interest in 
the property left by the decedent until that case has been 
finally decided and determined. And, if Appellants should 
prevail in the trial of that case and their claims be sus¬ 
tained, it would appear that neither the attorney for the 
defendants nor the executor-defendant should be allowed 
any remuneration whatsoever out of the decedent’s estate. 

(b) Even assuming that the District Court had discre¬ 
tionary power to deny these Appellants intervention—and 
it is Appellants’ contention that it did not have such power; 
that they should have been permitted to intervene as a mat¬ 
ter of right—we may regard Appellants’ independent suit 
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as the main action between them, on the one side, and the 
exceptants and Executor Hawfield, on the other; and it is 
obvious that there are questions of law and fact common 
to both proceedings. The questions of law and fact in¬ 
volved in the probate proceeding are encompassed in the 
independent action. Moreover, while the lower court made 
no findings of fact or conclusions of law to indicate how it 
arrived at its decision denying Appellants intervention, jit 
appears that it did not properly consider the question of 
whether or not the intervention sought would unduly delay 
or prejudice the adjudication of the rights of the parties ijo 
the probate proceeding. Manifestly, however, they would 
not have been unduly delayed or prejudiced; the legatees 
had received the greater portion of the estate before the 
executor’s first and final account was filed. Now, there aije 
two suits in progress involving the same parties and the 
same matters in the same District Court: a multiplicity of 
suits and confused litigation, which would have been avoid¬ 
ed if the probate proceedings had been stayed until the main 
or primary suit is decided. Under the circumstances and 
conditions shown here, intervention and a stay should havp 
been granted in the interest of efficient administration of 
the courts, and to save duplication of time and effort off 
the parties and counsel which results from simultaneous 
litigation of the same matter or matters. Slade v. Dickin¬ 
son (1949), 82 F. Supp. 419. In the Slade case and others 
this principle was applied to cases in different jurisdictions; 
and it applies much more forcefully and argumentatively 
where the two cases are being litigated in the same court, 
and one can be continued or stayed until the other has been 
decided. 

It is submitted, therefore, that a clear case of hardship 
and inequity for the appellants in the denial of the interl- 
vention and stay appears; and that no appreciable dam¬ 
age to the executor and the legatees in granting the ap| 
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pellants ’ motion wonld be foreseen. It is further submit¬ 
ted that the District Court, in denying the motion, did not 
exercise sound judicial discretion, if it had discretion, and 
that an even balance between the parties was not main¬ 
tained. See Landis v. North American Co. (1936), 299 IT. S. 
248; Lanova Cory. v. Atlas Imperial Diesel Engine Co., 
(1949, Sup. Ct. Del), 64 A. 2d 419; Rule 24(b) (FRCP). In 
the Lanova case, at pp. 420 and 421, the Court said: 

“• * * the true rule in my opinion is well expressed 
in Landis v. North American Co., 299 U. S. 248 • * 

It was there held that the power to grant a stay al¬ 
ways exists in a court by virtue of its right to control 
the disposition of its docket; that the exercise of this 
power is discretionary; that this discretion may be 
properly asserted on the ground that another action 
is pending in a different jurisdiction, even though not 
between the same parties and even though the issues 
are not identical in all respects, when that other action 
will probably settle or greatly simplify the issues pre¬ 
sented. It is, of course, a discretion which will be used 
sparingly and only upon a clear showing by the mov¬ 
ing party of hardship or inequity so great as to over¬ 
balance all possible inconvenience of delay to his 
opponent. • * * 

“The stay sought is somewhat analogous to a con¬ 
tinuance. The latter word is usually applied when 
the trial of a case is postponed from one term to the 
next, or until some later date in the same term. Th?. 
word ‘stay’ more frequently refers to a postponement 
of all future proceedings in a case until the happening 

of a certain event, regardless of any term of court. 

• • • 

• < 

“I am further satisfied that the extremely peculiar 
factual situation existing in this instance is sufficiently 
unusual to warrant the exercise of that power. It would 
require much time and space to set forth all the dif- 1 
ferent considerations which impel this conclusion. It ! 
will suffice to say that, because of the many involved 
legal points which will arise in this court if Lanova 
loses in a federal action, serious hardships might re¬ 
sult to the defendant here by a refusal of that stay. 
Contrasted with the defendant’s exceedingly difficult 
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position, no disadvantage to the plaintiff is suggested 
save those usual inconveniences resulting from delay 
in any litigation. In my opinion, the circumstances 
warrant a stay. * * •” 

In the case at bar, proper co-ordination calls for inter¬ 
vention and a stay. 

n 

Abuse of discretion to deny oral hearing on motion, filed 
August 9, 1949, for reconsideration and rehearing, and 
to vacate and set aside order of July 30,1949, and abuse of 
discretion to deny said motion. 

A somewhat peculiar and unusual situation was involyed 
in the facts surrounding Appellants ’ motion to intervene 
and stay the proceedings in the probate matter, and the 
District Court should have been desirous of receiving all 
possible light, both as to facts and law, on the subject before 
it passed upon Appellants’ motion for reconsideration, etc., 
filed August 9,1949, and denied by the Court September jl7, 
1949. It is submitted, therefore, that the Court’s denial of 
an oral hearing, under the facts and circumstances, was an 
abuse of discretion and error under applicable law. Beck 
v. Wings Field, Inc., 122 F. 2d 114. 

The determination by an appellate court of the question 
of whether or not there has been an abuse of discretion by 
the lower court entails the exercise of sound judgment by 
the appellate court upon the facts before it. In Re Roth Co., 
125 F. 2d 396. It has also been held that a finding by tjie 
appellate court that the lower court has abused its discre¬ 
tion means merely that the reviewing court, in exercising 
discretion, would have decided differently under the same 
facts and circumstances. Swoll v. Anderson, 140 Pac. 2d 
196; 141 Pac. 2d 912. And it has, moreover, been held that 
it constitutes abuse of discretion when it appears from all 
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the circumstances and facts before the lower court that it 
has exceeded the bounds of reason and sound judicial judg¬ 
ment. Independent Steel & Wire Co. v. New Mexico Cen¬ 
tral R. Co., 178 Pac. 2d 842. Cf. United States v. Williams, 
163 F. 2d 695. 

It is submitted, further, that, under the facts and circum¬ 
stances in this case and the records before the lower court, 
the denial by it of Appellants ’ motion to reconsider and 
rehear the motion to intervene and stay proceedings, and 
to vacate the order of July 30, 1949, denying intervention 
and a stay, was also an abuse of discretion and error. 

See Lanova Corp. and Landis cases, supra. 

m 

Findings of facts upon which judgment and order of 
July 30, 1949, was based should have been made by thet 
District Court 

Under Rule 52(a) (FRCP), findings of fact and conclu¬ 
sions of law should have been made by the District Court 
in connection with its order denying the motion to inter¬ 
vene and for a stay. The lower court’s order necessarily 
was based upon facts appearing in the first and final ac¬ 
count of the executor; in the complaint in Appellants’ in¬ 
dependent action, made part of his motion to intervene by 
reference; in the affidavits of services rendered by the 
executor and his attorney, filed in the probate proceedings 
(App. 4-9); and in the consents of the exceptants, also filed 
in the probate proceedings (App. 4). The memorandum 
decision (App. 27) of the court, dated July 27,1949, did not 
meet this requirement. Findings were made by the lower 
courts in the Landis and Wolpe cases, supra. Neither the 
exceptions proceeding in which Appellants sought to inter¬ 
vene nor Appellants’ motion to intervene fell into the cate¬ 
gory of the ordinary motion referred to in Rule 52(a) 
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(FRCP), or under Rules 12 and 56, referred to in Ryile 
52(a). The motions were in effect and amounted to peti¬ 
tions based on facts, and the exceptions proceeding was an 
action in contemplation of the rule. Hence, it is submitted, 
the lower court’s failure to conform to the mandatory Re¬ 
quirement of that rule and make findings of fact and con¬ 
clusions of law was error. The lower court, in passing 
upon the exceptions, had to find that the executor’s account 
was correct before he could deny the exceptions and ap¬ 
prove the account, and also to find that the facts upon which 
Appellants’ motion to intervene and stay proceedings were 
based did not warrant the granting of their motion. It was 
undoubtedly a trial of facts in the record, under applicable 
law. See Woodruff v. Reiser (CA-10,1945), 150 F. 2d 869, 
wherein it was held that where issues cannot be decided 
satisfactorily on appeal without findings of fact and conclu¬ 
sions of law by the trial court, the cause will be remanded 
to make such findings. 


IV 

Error to deny the intervention and stay of proceedings 
sought by Appellants; and clear abuse of discretion. 

i 

If it be considered that the question of permitting Ap¬ 
pellants to intervene in the exceptions proceeding and stay 
the probate proceedings was a matter of the lower court's 
discretion, clearly that court abused its discretion in deny¬ 
ing them intervention and a stay, when two cases, involv¬ 
ing the same matters and the same parties, were being 
prosecuted in the same court. There was a practical neces¬ 
sity for intervention and a stay here in order to prevent 
the prosecution, at the same time and in the same court, 
of two actions involving the rights of parties in both ac¬ 
tions to property under the control of that court. See 
Brendle v. Smith, 48 F. Supp. 522; also, the Slade , Landis, 
Lanova Corp. and Credits Commutation Co., cases, supra. 
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In Clark v. Taylor, 163 F. 2d 940, at page 952, Judge Frank, 
in a dissenting opinion, said: 

“My colleagues cite Rule 54(b), but they overlook 
Rule 1, which says that the purpose of all the rules is 
‘to secure the just, speedy and inexpensive determina¬ 
tion of every action. ’ If interpreted with that purpose 
constantly in mind, the rules will represent and admi¬ 
rable achievenment. Otherwise, they will become but one 
more of the procedural reforms which have earned jus¬ 
tified criticism of the courts.” 

As pointed out above, Rule 1 of the new Federal Rules 
of Civil Procedure expresses the intent that all the rules 
be liberally construed to effect their primary purpose: the 
just, speedy and inexpensive determination of every action. 
And where the rules are mandatory in their language, there 
is no discretion to be exercised by the court. There was a 
practical necessity, in the matter at bar, for the appellants 
to intervene and be granted a stay of the probate proceed¬ 
ings until their independent action has been finally decided 
and determined. They have been adversely and very seri¬ 
ously affected by the final order and judgment of July 30, 
1949, by which they are bound, and hardships have been 
inflicted upon them thereby. Both justice and the practical 
necessities demanded that they be granted intervention and 
a stay of proceedings, and thereby avoid a multiplicity of 
suits and further litigation, including this appeal. 

See: Railroad Trainmen, Cameron, Wolpe, Whittaker, 
Hoffman, Beck, Swoll, Independent Steel and Roth cases, 
supra; Holm v. Holm, 178 Pac. 2d 725; Mack v. Passaic 
Natl. Bk. & Tr. Co. (1945), 150 F. 2d 474-154 F. 2d 907; 
Jewel Ridge Coal Corp. v. Local No. 6167, U. M. W. A. 
(1943), 3 F. R. D. 251; Oliver v. United States (1946), 156 
F. 2d 281; Johnson v. Georgia Power Co., 2 F. R. D. 282; 
United States v. Lane Lifeboat Co. (1938), 25 F. Supp. 410; 
Pure Oil Co. v. Ross (1948), 170 F. 2d 651 (and cases cited 
therein); Cresta Blanca Wine Co.. Inc. v. Eastern Wine 
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Cory. (1944), 142 F. 2d 1012; Mullens v. DeSoto Securities 
Co. (1943), 136 F. 2d 55; Palmer v. Guarantee Trust Co. of 
N. Y. (1940), 111 F. 2d 115; American Brake Shoe & Fdy. 
Co. v. Interborough Rapid Transit Co. (1940), 112 F, 2d 
669; Dickinson v. Mulligan (1949), 173 F. 2d 738; Gross v. 
Mo. & Ark. Railway Co. (1947), 74 F. Supp. 242 Owen v. 
Paramount Productions, Inc., 41 F. Supp. 557; Allen Cal¬ 
culators, Inc. v. National Cash Register Co. 7 Fed. Exiles 
Serv., 24b.3, Case 3; Thompson v. Broadfoot (1948), 165 F. 
2d 744; Atlas Ins. Co. v. Southern, Inc. (1939), 306 U. S. 
563; Miller-Becker Co. v. McGowan (1949), 13 Fed. Rtiles 
Serv. 30b.31, Case 2. 

Cf. Dolcater v. Manufacturers & Traders Tr. Co. (1939), 
106 F. 2d 30. In the Mack case, supra, the Court, at page 
477, said: 

“We think it is clear that Kurzrok’s rights are af¬ 
fected by the decree • * • and that he was and is en¬ 
titled to intervene of right pursuant to Rule 24(a)(2) 
of Rules of Civil Procedure, 28 U. S. C. A., following 
Sec. 723c, for the lot owners are not and cannot be rep¬ 
resented adequately by the certificate holders. Kurz¬ 
rok’s right to appeal therefore is absolute and will lie 
from the order of the court refusing him intervention. 
See Moore’s Fed. Pr., VoL 2, Sec. 24.06, p. 2332, and 
the authorities cited in Note 9.” 
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V 

The first and final account of executor Hawfield should 
not have been approved and passed by the District Court 
until the order of July 30, 1949, denying the exceptions 
and the motion to intervene and stay proceedings had 
been signed and entered of record; nor even until the 
motion to reconsider and rehear the motion to intervene, 
and to vacate the order of July 30th, had been finally de¬ 
cided and determined. 

The first and final account of Executor Hawfield was ap¬ 
proved and passed by the District Court on July 26, 1949. 
The court’s memorandum decision on the exceptions and 
the motion to intervene (App. 27) was signed and entered 
of record July 27,1949. The final order, made pursuant to 
that memorandum decision, denying Appellants’ motion to 
intervene and stay proceedings, and denying also the ex¬ 
ceptions duly filed by the legatees Metz et al. on June 27, 
1949 (App. 9-11), was signed and entered of record on July 
30, 1949, four days after the account had been approved 
and passed by the court, and payments out of and final dis¬ 
tribution of the estate in accordance with the account there¬ 
by permitted; while the order denying Appellants’ motion, 
duly filed, for rehearing, reconsideration, and to vacate and 
set aside the order of July 30th, was not signed and entered 
until September 17, 1949. It will be seen, therefore, that 
the lower court, by approving and passing the account as 
filed before taking action on the matters at the time pend¬ 
ing before it, attacking the account and seeking to stay the 
probate proceedings, ignored these pending proceedings, 
and to all intents and purposes nullified them. Having 
first approved the account as filed, the lower court could not, 
of course, thereafter consistently grant any of the pending 
motions. 
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In the Opposition (App. 37-40) filed by the Appellee 
on August 12, 1949 to Appellants ’ motion to reconsider, 
etc., and vacate the order of July 30th, the attorney for 
the Appellee stated that distribution of the estate in ac¬ 
cordance with the executor’s first and final account! as 
filed had been made, pursuant to the lower court’s ap¬ 
proval. So it appears that even distribution of the estate 
was made before the order of September 17,1949, denying 
Appellants’ motion to vacate the order of July 30th, was 
signed and entered. 

It is submitted, therefore, that, in the light of the whole 
record before the District Court when it made its ultimate 
decision in this matter, and the law applicable thereto, these 
appellants should have been permitted to intervene in the 
exceptions proceeding and stay the proceedings in the pro¬ 
bate division of that court until their independent action 
No. 2791-49, pending in the same court, had been finally 
decided and determined. For it is well settled that otne 
who has or claims title to, or an interest in, or lien upon, 
property which is the subject of litigation, is entitled to 
intervene. 39 Am. Jur. f Sec. 60, page 935— Parties — supra. 

The existing parties to the exceptions proceeding (Metz 
et al. v. Hawfield) did not and could not adequately j>r 
even fairly represent Appellants’ interest in the subject- 
matter thereof. The exceptants Metz et al. did not appeal 
or take any further steps after their exceptions were dje- 
nied, but acquiesced; and Appellants, being denied inter¬ 
vention, had no standing to appeal that part of the order 
of July 30th denying the exceptions. (See Wolpe case, 
supra.) Yet these appellants were bound by the whole final 
order and judgment, denying the exceptions and denying 
them intervention and a stay of proceedings. 
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As above pointed out, the District Court even refused to 
grant an oral bearing on the motion to rehear, etc., and to 
set aside the order of July 30th, and, it is submitted, this 
action of the court, under the special and peculiar facts 
of this case, was arbitrary and capricious, and contrary to 
rules, law and justice. 

It should be particularly emphasized, too, that Appel¬ 
lants were so situated as to be adversely and seriously 
affected by the distribution of the property involved, and 
which was subject to the control or disposition of the court 

below. The distribution by the executor prior to August 

* 

12, 1949 (App. 37-40), while Appellants ’ motion to vacate 
the order of July 30th was pending, was prematurely made. 
(See Rule 62 (FRCP)). Moreover, the motion to vacate, 
denied by the lower court’s order of September 17th, was 
filed on August 9, 1949, at which time Appellants were 
not apprized by the Register of Wills’ office, or by anyone— 
and did not and could not have surmised—that the execu¬ 
tor’s account, then under attack, had been approved and 
passed by the court on July 26, 1949, four days before the 
order here appealed from was signed and entered of record. 

In the Pure Oil Co. case, supra , it was held that if an 
applicant for intervention has an interest in the property 
involved in the litigation of such a nature that he would 
gain or lose by the direct operation of the court’s judg¬ 
ment, he is entitled to intervene as a matter of right. It 
is submitted that Appellants are in just such a situation. 
By the final distribution of the decedent’s property, ap¬ 
proved after the fact by the lower court’s order of July 
30th, they have suffered a great loss and are still suffer¬ 
ing great damage in an endeavor to protect their rights; 
whereas, if intervention and a stay or continuance had 
been allowed, the entire matter could have been settled in 
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the one action—their independent civil action. That was 
the simple and practical way. The denial of intervention 
and stay has confused and complicated the situation. 

It is saliently significant, it is submitted, that the excep¬ 
tions of the legatees Metz et al. were filed on June 27,1949, 
the day on which the United States Supreme Court ended 
its term preceding the summer recess, while Appellants’ 
civil action against Executor Hawfield, the legatees, et al., 
was filed the next day, July 28th (App. 42). 

Even Rule 24(b), providing for permissive intervention, 
does not require that the applicant for intervention have 
a direct personal or pecuniary interest in the litiga¬ 
tion, but only that the intervenor’s interest and tjhe 
main litigation shall have a common question of law or 
fact. (Jewel Ridge Coal Corp., supra.) Manifestly, in the 
case at bar, as shown above, questions of both law and fact 
common to both the probate case and the independent ac¬ 
tion filed in the same District Court were involved. More¬ 
over, it is submitted, if the charges set forth in the com¬ 
plaint filed in the independent action are proven at the 
trial thereof, both the executor and his attorney, now repre¬ 
senting all the defendants in the independent action, should 
be barred from payment for their services in the probate 
matter out of the funds of the estate of the decedent, and 
in such event would have to look to the individuals who had 
engaged their services for payment. If the collusion, con¬ 
spiracy and fraud charged by Appellants in their inde¬ 
pendent action against Hawfield et al. are proven, cer¬ 
tainly the estate should not be burdened with such charges. 
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Conclusion. 

It is contended, therefore, that for the reasons set forth 
above and the applicable law to which reference has been 
made, and pointed out, the order and final judgment of the 
District Court of July 30, 1949, should be vacated, set 
aside, and held for naught, by this court; and that the 
District Court should be directed to allow intervention by 
these appellants in said probate proceedings and a stay 
thereof until appellants’ civil action No. 2791-49, entitled 
Dowdy et al. v. Hawfield et al., has been finally decided 
and determined; and should further direct that whatever 
assets of the Estate of Mary Elizabeth Ellyson there may 
be which have been distributed to the legatees or others 
under the order of the District Court were paid out by 
Executor Hawfield or others prematurely, and without 
proper authority; and, hence, should be paid back to the 
said Executor to hold in trust until further order of that 
court, and until said civil action of the appellants has been 
finally decided and determined. 

Respectfully submitted, 

LUTHER ROBINSON MADDOX, 
Attorney for the Appellants. 

Note : — Italics supplied. 
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Pertinent Documents, Memoranda and Docket Entries 

Memorandum of Letters of Collection issued to the 
Washington Loan and Trust Company July 15,1946 (Tr. l). 
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Order Amending Order Appointing Collector 

(Filed Aug. 6, 1946) 


(Tr. 2) 

Upon consideration of the motion of the caveator filed 
herein • • • and it appearing to the court • • it is this 
6 day of August, 1946, ORDERED that the "Washington 
Loan and Trust Company, collector of the estate of Mary 
Elizabeth Ellyson, be and it is hereby authorized to take 
possession of, hold, manage, conserve and control pendente 
life the real estate owned by the decedent known as prem¬ 
ises 1120 Thirteenth Street, Northwest being Lot No. 834 
in Square No. 247 in the District of Columbia. 

BY THE COURT: 

(s) Alexander Holtzofp, Justice . 

• • • 

Memorandum of Statement of Florence 0. Metz, filed 
March 2, 1948, showing lawyer’s fees paid by her on 
3/29/44 and in March, 1946, in the respective sums of 
$15.00 and $25.00, to Attorney Brick, also showing a nota¬ 
tion that no charge for garage was made against Frances 
Gertrude Scott (Tr. 17-21). 

Memorandum of First Account of the Collector, filed and 
dated March 2, 1948, showing amount of $13,937.24. Ap¬ 
proved and passed June 21, 1948. Note thereon says 
Florence O. Metz paid $459.00 to S. H. Hines Company for 

funeral expenses, date January 14,1946 (Tr. 22-29). 

* • • 

Memorandum of Mandate from Court of Appeals, affirm¬ 
ing decree of March 4,1947 (Tr. 35). (Filed February 11, 
1949.) 




3 


Received March 28,1946 of Mrs. P. 0. Metz Twenty-five 
and no/100 Dollars. 

On account $25.00. (Filed Feb. 23, 1949.) 

(s) ALBERT BRICK 
By Va Colvin 

March 29,1944 (Filed Feb. 23,1949.) 

Received of Mrs. Metz Fifty and no/100 Dollars on Mol- 
lie Ellyson case $15.00—Payment in full (Tr. 35). 

(s) A. BRICK 

Memorandum of Consents of Aubrey E. Harvey, |M. 
Elizabeth Harvey, and Florence O. Metz, under Rule 48, 
ratifying and confirming the Third and Final Account of 
the Collector, the Washington Loan and Trust Company, 
filed March 21, 1949, and dated February 23, 1949, agree¬ 
ing to the Collector’s commission of 5%, amounting to 
$634.42 (Tr. 36-40). 

Memorandum of Third and Final Account of the C61- 
lector, dated February 17, 1949, and filed February 23, 
1949. Approved and passed March 28, 1949. It shows 
personal property in the amount of $11,665.09, and the Real 
Estate Account $2,683.80: the distributable portions to cie- 
visees, $829.57 each (Tr. 41-45). 

* • * 

Memorandum of Funeral Expenses and payment maile 
by Florence O. Metz with check of $459.00 on Clarendon 
Trust Company, dated January 12, 1946, etc. (Tr. 47-49). 
(Filed May 5,1949.) 

Memorandum of Inventory of Money and Debts Due db- 
ceased, filed May 5, 1949, dated May 4, 1949, by Executor 
Hawfield, in the amount of $7918.45 (Tr. 50). 
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Memorandum of Consents filed May 13,1949, under Buie 
48, by Mary Elizabeth Harvey, Aubrey Harvey and 
Florence 0. Metz, dated May 7, 1949, May 9, 1949, and 
blank, agreeing to 10% commission for the Executor Haw- 
field, amounting to $1194.84, and $5,000.00 as attorney’s 
fee for Mr. Brick, as claimed in the First and Final Ac¬ 
count of the Executor (Tr. 51-53). 

« • » 


54 Statement of Services for Attorney’s Fee 

(Filed May 13, 1949) 

ALBERT BRICK, being first duly sworn on oath, 
according to law, deposes and says that he was en¬ 
gaged as attorney to represent the proponent of the last 
will and testament made by the decedent, Mary Elizabeth 
Ellyson; that such engagement was made several days 
after the death of Mary Elizabeth Ellyson; thereafter 
your affiant had innumerable conferences with the Execu¬ 
tor, heirs, and possible witnesses in order to attempt to 
uphold the validity of the will; that your affiant also was 
compelled to investigate the law involved in the issues 
raised in this particular case and estimates that he spent at 
least one month, all told, in the preparation of the said 
case; that the trial of the issues in the case was heard be¬ 
fore Judge Matthew F. McGuire and a Jury; the said trial 
began on February 24, 1947, and continued without inter¬ 
ruption until February 28, 1947, when the jury late in the 
afternoon returned a verdict sustaining the will; that 
thereafter on March 10, 1947, the caveators filed a motion 
for a new trial to which your affiant filed a motion in oppo¬ 
sition thereto; that your affiant was compelled to spend 
several days in the library checking over the law involved 
in the case; that thereafter the caveators, through their 
attorneys, filed a Notice of Appeal on June 23, 1947, and 
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on November 8,1947, the caveators filed a brief and appen¬ 
dix in the United States Court of Appeals, consisting of 
177 printed pages and which raised innumerable issues 
that thereafter on December 31, 1947, your affiant filid in 
the United States Court of Appeals, a brief and supple¬ 
mental appendix in opposition thereto; that in preparing 
said brief, your affiant was compelled to expend approxi¬ 
mately one month’s time both during office hours and in the 
evenings in reading the record, the appellant’s brief and 
appendix, and also to investigate the law involved therein 
and to determine the manner in which to present the in¬ 
numerable issues raised by the caveators; that it was 
necessary to expend so much time in preparation of 
55 said brief due to the fact that the caveators filed such 
a long brief wherein many cases were cited and many 
issues were raised; that subsequently, the case was argued 
before the United States Court of Appeals for the Dis¬ 
trict of Columbia on May 12, 1948, and on Septembej: 20, 
1948, an opinion was handed down by said court vffiich 
affirmed the lower court; that thereafter the caveators 
filed a motion for a rehearing and that your affiant filed in 
opposition thereto and expended about ten hours ih the 
preparation for the same and investigating the law in¬ 
volved ; that thereafter, on December 6,1948, the caveators 
filed in the Supreme Court of the United States a Petition 
for a Writ of Certiorari consisting of some 193 pages and 
your affiant prepared and filed in opposition thereto a brief 
on which your affiant expended approximately two w^eks, 
both during the day and in the evening, while he checked 
over the issues and contentions made by the caveators and 
also investigated the law since the caveators in their peti¬ 
tion before the Supreme Court of the United States had 
shifted their ground considerably and cited many new 
cases which required an entire new review of the cases and 
issues involved; that thereafter the Supreme Court of the 
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United States denied the petition for Writ of Certiorari 
and caveators filed a petition for Rehearing and after con¬ 
siderable study and consideration, your affiant decided to 
waive his right to file an answer thereto, which he did, and 
subsequently the petition for Rehearing was denied by the 
Supreme Court of the United States. 

Said estate consists of casr, U. S. Treasury Bond, Jewel¬ 
ry, and household effects and stocks of a total value of 
$11,948.39. In addition the estate consists of a parcel of 
real property known as Lot 834, Square 247, improved by 
premises 1120-13th Street, N. W., which is operating as a 
rooming house and which real property is free and clear 
of all encumbrances; that said real property has a market 
value of between $25,000.00 and $30,000.00, and the main 
asset of this estate is the aforementioned real property; 
that ordinarily real property is not considered by the 
Register of Wills in assessing the amount of fee, but your 
affiant alleges in this particular cause, the main as- 
56 set of the estate, namely, the real property, should 
be considered in setting your affiant’s fee for the 
reason that if your affiant’s efforts, in attempting to uphold 
the validity of the Will, were not successful, then his client 
would not have received anything out of the real property 
and therefore it is only fair that the value of the estate 
include the real property which was involved in this litiga¬ 
tion; your affiant is of the opinion that in view of the 
services rendered and the time expended, he is entitled to 
an attorney’s fee of Five Thousand Dollars ($5,000.00) and 
that furthermore, he has discussed the same fully and 
completely with his clients and advised them that the de¬ 
termination of the fee was entirely up to the court but not¬ 
withstanding that fact, they advised him that they felt the 
fee was fair and reasonable and as residuary legatees 
under the will, namely, Mary Elizabeth Harvey, Florence 
O. Metz and Aubrey Harvey, all adults and competent, 
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they all have filed consents under Rule 48 consenting to Ithe 
allowance to your affiant of an attorney’s fee of Five 
Thousand Dollars ($5,000.00) which should also be con¬ 
sidered in determining the fee that your affiant is entitled 
to receive, and which said fee is fair and reasonable. 

(s) ALBERT BRICK 

May, 1949. 

Subscribed and sworn to before me this 11th day of 

(s) VIRGINIA COLVIN 

(Seal) Notary Public, D. C. 

• # • 

57 Memorandum of Receipt of Frances Gertrude 
Scott for $500.00 as having been received from Ex¬ 
ecutor Hawfield under the provisions of the Will of Mary 
Elizabeth Ellyson, under date of May 11, 1949, and filed 
May 23, 1949. 


58 Statement of Services by Executor 

(Filed May 26. 1949) 

Dr. Clayton Hawfield being first duly sworn on oath, ac¬ 
cording to law, deposes and says that shortly after the 
death of the decedent on January 7,1946, that he attempted 
with his attorney, Albert Brick, to probate the will of [the 
decedent; that pursuant thereto, the attesting witnesses 
to the will were brought to the Probate Court and after 
the formalities had been carried out and notice sent to 
the remaining heirs at law and next of kin, a caveat was 
filed on behalf of some of the heirs at law and next of kin 
contesting the probate of the last will and testament of 
said decedent; that thereafter he interviewed many people 
and talked to them for the purpose of procuring witnesses 
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to uphold the validity of said will and he estimates that he 
spent, at least, twenty honrs in snch pursuance under the 
direction of his attorney, Albert Brick; that thereafter, he 
was compelled to testify at the trial of the cause in the 
United States District Court before Judge McGuire and 
that he was compelled to spend, at least, two days away 
from his practice due to said court proceedings; that your 
affiant is a registered medical practitioner and is engaged 
in the general practice of medicine and during the period 
of the trial, he was extremely busy due to the large number 
of patients that he had at that time; that he estimates that 
he lost between One Hundred Fifty Dollars and Two Hun¬ 
dred Dollars in actual money from his practice as a result 
of the trial of the case; that thereafter during the time that 
the caveators appealed this case to the United States 
Circuit Court of Appeals for the District of Columbia, he 
conferred on numerous occasions with the residuary 
legatees regarding the manner in which they would testify 
and with Albert Brick; that he went over his testimony in 
said case with his attorney, Albert Brick, and expended 
six or seven hours in that process; that thereafter when 
this case was appealed to the Supreme Court of the United 
States by way of Writ of Certiorari, he conferred with the 
residuary legatees and Mr. Brick and that he spent several 
hours conferring with them; that since the Writ of Cer¬ 
tiorari was denied by the Supreme Court of the United 
States, he has had several conferences with the re- 
59 siduary legatees pertaining to the preparation of the 
final account in this cause; that he has also spent 
several hours with his attorney, Albert Brick, discussing 
the method of stating said account and in closing said es¬ 
tate out; that he feels that a fee of 10% for his services as 
Executor is fair and reasonable and prays that the court 
grant the same. 

(s) CLAYTON HAWFIELD 

(Seal) 
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Subscribed and sworn to before me this 25th day of 
May, 1949. 

(s) VIRGINIA COLVIN, 
Notary Public, D . C, 

• • • 

62 Exceptions to First and Final Account of Executor 

(Filed June 27, 1949) 

Come now Mrs. Florence 0. Metz, Miss Mary Elizabeth 
Harvey and Mr. Aubrey Harvey, residuary legatees under 
the last will and testament of Mary Elizabeth Ellyson, by 
their attorneys, Ernest T. Gearhart, Jr. and Henry |L 
Calevas, and take exceptions to the following items in the 
Executor’s first and final account: j 

1. The claim by the Executor of a commission to him - 
self in the sum of $1180.07. 

2. The claim by the Executor of the sum of $5000 as a 
fee for services performed by an attorney. 

3. The claim by the Executor for a credit of $459.00 as 
expenses of funeral and burial of decedent. 

The reasons for taking exception follow seriatim: 

1. Testatrix left an estate consisting of personal prop¬ 
erty amounting to approximately $12,000, and real estate 
located in the District of Columbia and having an assessed 
value of $17,231. 

After caveats had been filed opposing the petition of tke 
named executor, Dr. Clayton Hawfield, to admit for pro¬ 
bate a paper writing purporting to be the testatrix’s last 
will and testament, the court, on or about June, 1946, ap¬ 
pointed the Washington Loan and Trust Company as Cbl- 
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lector of the estate pending litigation. The Third 
63 and Final Account of the said Collector was filed in 
April 1949, and in that account the collector claimed 
and received a commission of $634.42 for services ren¬ 
dered. The executor thereafter received from the Col¬ 
lector the personal estate which amounted to $11,665.09. 
The sole duties of the executor, therefore, consisted of the 
preparation of his first and final account and distribution 
of the estate to the named beneficiaries. It is submitted 
that under the circumstances, and inasmuch as a commis¬ 
sion of $634.42 has already been paid in connection with the 
administration of this estate, the proposed commission of 
$1180.07 claimed by the executor in his first and final ac¬ 
count is excessive. Your exceptants aver that this is fur¬ 
ther illustrated by the fact that the total commissions to 
the Collector and claimed by the executor amount to more 
than 14% of the value of the personal property admin¬ 
istered. 

2. With regard to the allowance of a proposed fee of 
$5000 to the executor for attorney’s fees, your exceptants 
are not unmindful of the fact that the attorney employed 
by the executor performed a valuable service to the estate 
and should be paid a reasonable fee therefor. However, 
again considering the size of the estate, even, for the pur¬ 
poses of calculating a fair and reasonable fee, taking into 
consideration the value of the real property, your except¬ 
ants feel that the proposed fee of $5000 is excessive. Rec¬ 
ognizing this to be a matter of discretion with the court, 
your exceptants submit and recommend that the sum of 
$3500 be allowed to the executor for attorney’s fees. 

3. Mrs. Florence O. Metz, one of the residuary legatees, 
while acting in the capactiy of manager of a rooming house 
belonging to the estate, paid the sum of $459 for expenses 
of the funeral and burial of decedent. The said $459 was 
part of the funds collected by Mrs. Metz as rentals and for 
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which she is accountable to the other residuary 

64 beneficiaries under the will. The allowance to the 
executor of this sum would, in effect, constitute a 

duplication of the allowance of this item. 

I 

I 

(s) ERNEST T. GEARHART, JR., 
Jesse Building, 

Arlington, Va. 

i 

(s) HARRY A. CALEVAS, 
821-15th St., N. W., I 

Washington, D. C., 

Attorneys for Exceptants. 

m m * 

65 Motion to Intervene and Stay Proceedings 

(With Points and Authorities) 

(Filed July 14, 1949) j 

Now come, by their attorneys, Mary Ellyson Dowily, 
Nannie Ellyson Pollard, and Hattie Ellyson Maddox, par¬ 
ties in interest (and caveators in will contest) in the above- 
entitled cause, being heirs at law and next of kin of the 
above-named decedent, Mary Elizabeth Ellyson, and move 
the court: 

1. To permit these movants to intervene in any actions 
or hearings that may be taken or had in connection with 
the exceptions filed in this cause on June 27, 1949, by 
Florence 0. Metz, Mary Elizabeth Harvey and Aubrey 
Harvey (residuary legatees named in a paper writing 
dated April 14,1944, admitted to probate and record as the 
last will and testament of said decedent) to the first and 
final account of Clayton Hawfield, the executor named in 
said paper writing. 
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2. To pass an order staying farther proceedings here¬ 
in, and suspending and deferring action on said exceptions 
filed June 27, 1949, until Civil Action No. 2791-49, entitled 
Mary Ellyson Dowdy et al. vs. Clayton Hawfield et al., now 
pending, shall have been finally decided and deter¬ 
mined. 

66 And, as grounds for this motion, Movants say: 

(1) The complaint filed by these movants in said Civil 
Action No. 2791-49 asks that the decree of this court en¬ 
tered March 7, 1947, admitting said paper writing to pro¬ 
bate and record as the last will and testament of said 
decedent be set aside and held for naught, for the reasons 
that: (a) Said decree was fraudulently procured by the 
defendants therein named and fraud perpetrated upon the 
court by means of concealment and suppression by said 
defendants of material facts and the giving of false and 
perjured testimony; (b) That new and material facts have 
recently been discovered by these movants of sufficient 
weight to produce, in all probability, a different verdict in 
the case; (c) That such new and material facts tend to 
prove that an unlawful agreement, combination, and con¬ 
spiracy was entered into and carried out by and between 
said defendants and others to cheat and defraud these 
movants and certain other heirs at law and next of kin of 
said defendant out of their property rights in the estate of 
said decedent. 


(s) LUTHER ROBINSON MADDOX, 
MARIE FLYNN MADDOX, 
Attorneys for Movants. 


• * • 
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Points and Authorities in Support of Motion to 

& Stay Proceedings 

1. The records and files in administration No. 67, 
(Estate of Mary Elizabeth Ellyson, Deceased). 

2. The records and files in Civil Action No. 2791-49 
(Dowdy et al. vs. Hawfield et al.) 

3. Rules 24 and 60(b), Federal Rules of Civil Pro¬ 
cedure. 

4. Movants in this cause are so situated as to be Ad¬ 
versely affected by any distribution or other disposition 
of property of the above-named estate which is in custody 
or subject to the control or disposition of this court. 

5. Other points and authorities that may be brought 
forward and argued at the hearing hereon. 

(s) LUTHER ROBINSON MADDO 
MARIE FLYNN MADDOX, 
Attorneys for Movants. 






14 


68 (Tr. 65-67) 

LUTHER ROBINSON MADDOX 
MARIE FLYNN MADDOX 
Attorneys at Law 


District 2323 

Woodward Building, 

Washington, D. C. 

July 15, 1949 

Honorable Henry A. Schweinhaut, 

Judge, U. S. District Court, 

U. S. Court House, 

Washington, D. C. 

In Re: Est. of Mary E. Ellyson, Dec’d 
Administration No. 67,046 

Dear Judge Schweinhaut: 

I understand that there have been some communications 
with you or Judge Tamm concerning an informal con¬ 
ference in your chambers about settling the first and fiiml 
accounts of the executor of the above-entitled estate and 
exceptions filed thereto. On behalf of my clients, three 
heirs at law and next of kin of the decedent, I have filed a 
motion to intervene in this matter and have all proceedings 
stayed until final determination of an independent suit 
filed on their behalf against the executor and others to set 
aside the decree admitting a certain paper writing to pro¬ 
bate and record as the last will of said decedent. 

I therefore request that I be notified of any informal pro¬ 
ceedings that may be brought before you in connection with 
the exceptions, in order that I may have the opportunity 
to be present in the interest of my clients. 
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It is my understanding that the exceptions are now set 
down for hearing before you on Monday next as the second ' 
case on the calendar. I suggest and request, therefore, 
that the hearing on these exceptions go over until Friday, 
the 22nd, so that my motion may be heard prior thereto on 
that date, and in order that Mr. Brick and Mr. Calevas may 
have time to file a reply to my motion if they so desire. 
The motion was filed July 14th and they were personally 
served with copies on the 13th. 

Sincerely yours, 

(s) LUTHER ROBINSON MADDOX 

CC to: 

Albert Brick, Esq., 

Denrike Bldg. 

■ 

Harry A. Calevas, Esq., 

82113th St., N. W. I 

• • • . 


69 Affidavit of Albert Brick 

(Filed July 18, 1949) 

(Tr. 69) 

ALBERT BRICK, being first duly sworn on oath, ac- 
cording to law, deposes and says that this Honorable Court 
should take into consideration Civil Action No. 2791-49 
filed herein on June 28, 1949, on behalf of the Plaintiffs, 
Mary Ellyson Dowdy, Nannie Ellyson Pollard and Hattie 
Ellyson Maddox against defendants involved in the will 
contest in this case; that four of the defendants named 
therein have requested that your affiant represent them in 
Civil Action No. 2791-49; that your affiant is informed and, 
therefore, alleges that the attorney’s fees which he would 
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be entitled to for representing the fonr defendants cannot 
be assessed against the estate except as to Dr. Clayton 
Hawfield, whom your affiant represents as executor under 
the will of Mary Elizabeth Ellyson; that said attorney’s 
fees cannot be assessed against the estate for the suit filed 
against him in his individual capacity. 

(s) ALBERT BRICK 

Subscribed and sworn to before me this 18th day of 
July, 1949. 

(s) VIRGINIA COLVIN, 
(Seal) Notary Public, D. C. 


70 LUTHER ROBINSON MADDOX 

MARIE FLYNN MADDOX 
Attorneys at Law 


District 2323 

Woodward Building, 
Washington, D. C. 

July 23,1949 

Honorable Henry A. Schweinhaut, 

Judge, U. S. District Court, 

U. S. Court House, 

Washington, D. C. 

In Re: Estate of Mary E. Ellyson, Dec’d 
Administration No. 67,046 

Dear Judge Schweinhaut: 

In accordance with the permission granted me by you 
at the hearing in the above-entitled matter last Monday, 
the 18th, to file a brief on behalf of my clients not later 
than Saturday, the 23rd, I am handing you herewith Memo- 


i 
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randum Brief in Support of Motion to Intervene and Stay 
Proceedings. 

Sincerely yours, 

(s) LUTHER ROBINSON MADDO 

CC to: 

Albert Brick, Esq., 

Denrike Building. 

Harry A. Calevas, Esq., 

72115th St., N. W. 

* * * 

71 Memorandum Brief in Support of Motion to 
Intervene and Stay Proceedings 

(Filed July 23, 1949) 

Mary Ellyson Dowdy, Nannie Elly son Pollard and Hattie 
Ellyson Maddox, heirs at law and next of kin of the above- 
named decedent, and plaintiffs in an independent action. 
No. 2791-49, entitled Dowdy et al. vs. Hawfield et al. f by 
their attorneys, submit the following additional points apd 
authorities in support of their motion to intervene and 
stay proceedings in the matter of the exceptions filed in 
the above-entitled cause to the First and Final Account of 
the Executor of the will of said decedent, and thus to pre¬ 
vent said account from being passed and approved at tljis 
time. 

I 

1. Movants contend and submit: (a) That they have the 
right, as parties who will be affected by any judgment or 
order entered therein, to intervene in any action taken tor 
further proceedings of any kind in this cause, and to have 
such action or further proceedings stayed until said Cifil 
Action No. 2791-49 has been finally decided and deter¬ 
mined; (b) that, since the question ultimately to be decided 
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in the hearing on said exceptions is the approval and pass¬ 
ing of said First and Final Account of the executor, and is 
the only matter now before this Court in said cause, it is 
right and proper that Movants be permitted to intervene 
in said exception proceeding for the purpose of opposing 
the approval and passing of such First and Final Account 
until said Civil Action No. 2791-49 has been finally de¬ 
termined; (c) that it is Movants’ right to have all proceed¬ 
ings in connection with such First and Final Account 
stayed until said civil action has been finally de- 
72 termined and decided; (d) that they have no stand¬ 
ing in this Probate Court to stay proceedings in 
this cause unless they are first permitted to intervene; in 
this exception proceeding, no statement in opposition to 
Movants’ motion (as required by Local Rule 9(b)) was 
filed by opposing counsel, and no objections were made at 
the hearing—hence, all objections were waived. 

2. Any action taken by this Court that will permit fur¬ 
ther payments out of or distribution from the funds or 
other assets of said decedent’s estate by said executor will 
inure to the disadvantage of these movants and jeopardize 
their interests. 

3. If further proceedings in this cause are not held in 
abeyance, and said First and Final Account is approved 
and passed before final determination of said Civil Actio a 
No. 2791-49, the funds covered therein may be paid out and 
distributed accordingly and these movants thus greatly 
prejudiced, perhaps irreparably, should said Civil Action 
No. 2791-49 be finally decided in their favor. 

4. Rule 24(a) (FRCP) provides: 

“Upon timely application anyone shall be permitted to 
intervene in an action: * * • (2) when the representa¬ 
tion of the applicant’s interest by existing parties is 
or may be inadequate and the applicant is or may be 
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bound by a judgment in the action; or (3) when the 
applicant is so situated as to be adversely affected by 
a distribution or other disposition of property which 
is in the custody or subject to the control or disposi¬ 
tion of the court or an officer thereof.” 


These movants have an interest in the subject-matter of 
this proceeding of such a nature that they may gain or lose 
by any judgment or order entered therein, and such an in¬ 
terest, according to authorities, is sufficient to give them ^he 
right to intervene. In Pure Oil Co. v . Ross, (CA-7, 
11-17-48), 12 Fed. Rules Svce. 24a.32, the Court said: 

“The general rule is that persons materially interested 
either legally or beneficially, in the subject-matter of 
a suit, are to be made parties to it, so that there may 
be a complete decree, which shall bind them all. By 
this means the Court is enabled to make a complete 
decree between the parties, to prevent future litiga¬ 
tion by taking away the necessity of a multiplicity of 
suits, and to make it perfectly certain that no injustice 
is done, either to the parties before it, or to others who 
are interested in the subject-matter, by a decree which 
might otherwise be granted upon a partial view oiily 
of the real merits. Minnesota v. Northern Security 
Co., 184 U. S. 199, 235. 

73 “Rule 24 (a) (3), Federal Rules of Civil Procedure, 
permits anyone upon timely application to intervene 
in an action as a matter of right when the applicant 
is so situated as to be adversely affected by the dis¬ 
tribution of property in the custody of the court or an 
officer thereof, and the law is well settled, that to au¬ 
thorize an intervention, the intervener must have an 
interest in the subject-matter of the litigation of such 
a nature that he will gain or lose by the direct legal 
operation of the judgment. U. S. Casualty Co. v. 
Taylor, 64 F. 2d 521; Smith v. Gale. 144 TJ. S. 509, 518; 
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Leary v. U. S., 224 U. S. 567; U. S. v. Calif. Co-opera¬ 
tive Canneries, 279 U. S. 553.” 

Here, undoubtedly, the movants stand to lose a great deal 
if they are not allowed to intervene and stay all proceed¬ 
ings herein. They predicate their right to intervene in this 
matter upon an interest in the funds to be distributed, 
which are under the control of this Court and which cannot 
be distributed until said First and Final Account of the 
executor has been approved and passed. 

5. In 55 Yale Law Journal (June, 1946), beginning on 
p. 623, there appears, under the title “Federal Belief from 
Civil Judgments,” a very learned, legally and logically 
philosophical, and illuminating treatise on Buie 60(b) 
(FBCP), and the effect of the then proposed amendment 
thereof which became effective March 19, 1948. Since, as 
bearing upon the propriety of permitting Movants to in¬ 
tervene in said exceptions proceeding and have all pro¬ 
ceedings in this cause stayed pending determination of said 
independent civil action No. 2791-49, this Court will proba¬ 
bly wish to consider the prima facie merits of said civil 
action, under the “other reason” clause of said Buie 60(b), 
as amended. Movants quote briefly below from said Yale 
Law Journal article and other pertinent authorities. At 
p. 639 of the Yale Law Journal article appears: 

“In Fraser v. Doing (App. D. C. 1942), 130 F. 2d 617, 
the court held that the first saving clause in Buie 60(b) 
preserves the remedy formerly available by a bill of 
review or a bill in the nature of a bill of review, which 
granted relief on the following grounds: (a) For error 
of law apparent on the face of the record without fur¬ 
ther examination of matters of fact; (b) because of i 
new facts discovered since the decree which would 
materially affect the decree and probably induce a dif¬ 
ferent result; and (c) for fraud in procuring the de- 
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cree. * * * Apparently in a proper case relief may be 
obtained either by an original action, as in Fraser v. 
Doing , or by motion, as in Wallace v. U. S. (CCA-2, 
1944), 142 F. 2d 240.” 

Cf. Hazel-Atlas Glass Co. v. Hartford Empire Co. 
74 (1944), 322 U. S. 238. The new Rule 60(b), tinder 

the provisions of the “other reason” clause of which, 
is amended, said independent action No. 2791-49 was filed 
oy these movants, was promulgated and based on the 
principles of law laid down in Marshall v. Holmes , 141 XT. S. 
589. Movants quote from pp. 596 and 599, respectively^ of 
the report: 

“While, as a general rule, a defense cannot be set up in 
equity which has been fully and fairly tried at lkw, 
• • * it is the settled doctrine that ‘any fact which 
clearly proves it to be against conscience to execute 
a judgment, and of which the injured party could not 
have availed himself in a court of law, or of which he 
might have availed himself at law, but was prevented 
by fraud or accident, unmixed with any fault or neg¬ 
ligence in himself or his agents, will justify an appli¬ 
cation to a court of chancery.’ (Citing cases) 


“A court of chancery is always open to hear complaints 
against fraud, whether committed in pais or in or by 
means of judicial proceedings. In ’ ’ (citing cases) * * the 
Court said: ‘In such cases the court does not act as a 
court of review nor does it inquire into any irregularity 
or error of proceedings in another court; but it will 
scrutinize the conduct of the parties, and if it fihds 
that they have been guilty of fraud in obtaining a 
judgment or decree it will deprive them of the bene¬ 
fit of it, and of any inequitable advantage which they 
have derived under it.’ ” 


1 
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In Publicker v. Shallcross (1939), 106 F. 2d 949, 126 A. 

L. B. 386, it was said: 

“In our judgment, if the case arises, the harsh rule of 
U. S. v. Throckmorton will be modified in accordance 
with the more salutary doctrine of Marshall v. Holmes. 

• * * We believe truth is more important than the 
trouble it takes to get it.” 

The same principle has been enunciated, and even more 
liberally interpreted in the recent United States Supreme 
Court case of Klapprott v. U. S. (1-17-49) 12 Fed. Buies 
Svce. 60b.29, Case 1, where it is said: 

“In simple English, the language of the ‘other reason’ 
clause, for all reasons except the five particularly spe¬ 
cified, vests power in courts adequate to enable them to 
vacate judgments whenever such action is appropriate i 
to accomplish justice.” 

In U. 8. v. Hartford-Empire Co. (D. C. Del., 10-9-47), 73 
F. Supp. 979, at p. 981, the Court said: 

“Fraud is the issue in the case at bar; that issue with 
respect to the government vis-a-vis defendant has 
never been adjudicated before. • • • The crux of 
plaintiff’s case is the • • • decrees were procured by 
fraud and deceit. * * * The suit at bar • • • is an origi¬ 
nal and independent action for equitable relief between j 
the parties. • • • While the Chancellor’s foot may 
75 vary in size, his arm is ever reaching to restrain 
a party from enjoying a capital gain from his fraud¬ 
ulent conduct.” 

6. It is submitted, therefore, that it appears from the , 
complaint in said Civil Action No. 2791-49, and the law ap- i 
plicable thereto, that the cause of action set out is meritori- ' 
ous, and that, unless further action in the above-entitled 
cause is stayed by this Court, much confusion will result and , 
a multiplicity of suits become necessary to get the mat- 1 
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ter properly adjusted eventually if the decree of March 4, 
1947, admitting said will of said decedent to probate pnd 
record, should be set aside. Hence, in the interest of Sim¬ 
plicity of procedure, and of justice, Movants should be per¬ 
mitted to intervene and have the proceedings in this cause 
stayed, as they have been requested, until said civil action 
shall have been finally decided and determined. 

(s) LUTHER ROBINSON MADDOX, 
MARIE FLYNN MADDOX, 
Attorneys for Movants . 

i 

• • * 


76 first and final Account of Executor, 

Dr. Clayton Hawfield 

(Filed May 5, 1949) 

| 

Assets 

Letters Issued March 6. 1947 Received Disbursements 


Household effects .$ 508.25 

Jewelry. 27.00 

1—U. S. Treasury, 1%% 12/15/40, 

No. 159495 bond, with June 15,1949, 
and subsequent coupons attached. 

(Cashed in—Market Value). 1,007.60 


2—U. S. Treasury, 2% 12/15/52-54 
Nos. 210455E, 210456F, with June 
15,1949, and subsequent coupons at¬ 
tached (cashed in—Market Value) 2,046.92 
30 shares——The Raleigh Hotel Co., 


common stock. 292.50 

Money on deposit at the Washington 

Loan and Trust Co. 7,918.45 

4—shares of Wardman Mortgage and 
Discount Corporation common 

stock . no value 

4—shares of Wardman Mortgage and 
Discount Corporation preferred 

stock . no value 

Albert Brick, Legal Services ren¬ 
dered . 
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Assets 

Letters Issued March. 6, 1947 Received Disbursements 

Dr. Clayton Hawfield (Executor’s 

fee) 10% on $11,800.72 . 1,180.07 

Funeral Expenses—S. H. Hines Co. 459.00 

Rock Creek Cemetery . 3.00 

Frances Gertrude Scott (bequest un¬ 
der the will) . ' 500.00 

Hartford Accident and Indemnity Co. 

for bond. 60.00 

Law Reporting Printing Co. for ad¬ 
vertising . 33.32 

Register of Wills . . .50 

Appraising of real property, Charles 

C. Koones. 25.00 

Register of Wills—Court costs .... 18.05 

Brought forward. 11,800.72 7,278.94 


77 Balance for distribution .. 

.4,521.78 

The residuary legatees, Florence O. 
Metz, Aubrey Harvey and Mary 
Elizabeth Harvey, are to receive 
one-third each of the following: 
Household effects ($508.25): 


Florence O. Metz . 

. .$169.41 

169.41 

Aubrey Harvey. 

.. 169.42 

169.42 

Mary Elizabeth Harvey 

.. 169.42 

169.42 

Jewelry ($27.00): 

Florence 0. Metz. 

. .$ 9.00 

9.00 

Aubrey Harvey. 

.. 9.00 

9.00 

Mary Elizabeth Harvey .. 

9.00 

9.00 

30 shares—The Raleigh Hotel Com¬ 
pany, common stock: 

Florence O. Metz.$ 97.50 

97.50 

(10 shares) 

Aubrey Harvey. 

.. 97.50 

97.50 

(10 shares) 

Mary Elizabeth Harvey . 

.. 97.50 

97.50 


(10 shares) 

1 Ys shares of Wardman Mortgage 
and Discount Corporation—com¬ 
mon stock—no value 
V/z shares of Wardman Mortgage 
and Discount Corporation—pre¬ 
ferred stock—no value 
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Less 

Share this Inheritance Aasets 
account Tax Received 

Cash: $1231.35 less 
tax for each legatee 
Florence 0. Metz $1507.26 $361.13 
Aubrey Harvey . 1507.26 361.13 
Mary Elizabeth 

Harvey. 1507.26 361.13 

Actual amount to be received by each 
residuary legatee 
Florence 0. Metz 1104.60 
Aubrey Harvey . 1104.60 
Mary Elizabeth 

Harvey. 1104.60 

Inheritance tax paid on above legacies 
Interest paid on D. C. Inheritance Tax 

for legatees. 

$41.53 deducted from cash to be re¬ 
ceived by each legatee. 


$11,800.72 $11,800.72 


78 Certificate of Payment of Taxes 


(Filed June 14, 1949, June 13, 1949) 



• * 

e 


i 

l 

_L 

Beneficiary 

Property Passing Under 
Control of Personal 
Representative 

-r 

Other Taxable 
Property 


Value 

Tax 

Value 

Tax 

Mary Eliz. Harvey 

. .$8,222.58 

$361.13 

none 

none 

Aubrey Harvey .. 

... 8,222.58 

361.13 

u 

a 

Florence O. Metz 

.. 8,222.57 

361.13 

u 

“ 

Totals .. 

.$24,667.73 

$1,083.39 

none 

none 


• • 

• 




District of Columbia, to wit: 

I, the undersigned, Clayton Hawfield, Executor of 
79 the estate of Mary Elizabeth Ellyson, late of the Dis¬ 
trict of Columbia, deceased, do solomenly swear that 
the foregoing account is just and true, and that I have bona 


Disbursements 


828.69 

828.68 

828.68 


1,083.3? 

124.5^ 
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fide paid, or secured to be paid, the several sums for which I 
claim credit and allowances. 


(s) CLAYTON HAWFIELD. 

Sworn to and subscribed before me this 4th day of May, 
A. D. 1949. 


(s) VIRGINIA COLVIN, 
(Seal) Notary Public. 

• • • 


On this 26 day of July, A. D. 1949, the foregoing account, 
being now presented for approval, the same is, after exam¬ 
ination by the Court, approved and passed. 


(Tr. 76-79) 


(s) H. A. SCHWEINHAUT, 
Judge. 

• • • 


Memo, for Judge Schweinhaut: (Tr. 79B) 

Dated June 15,1949. 

Albert Brick, Esquire, attorney for the executor is per¬ 
sonally presenting the attached account for the purpose of 
explaining the commission of 10% and the attorney’s fee 
claimed therein. 

It is the opinion of this office that the commission of 10% 
or $1180.07 and the attorney’s fee of $5000., a total of 
$6,180.07, is high, since said total amounts to 52% of the 
total personal estate of $11,800.72. 

However, attention is respectfully invited to the fact that 
the three residuary legatees have consented to the fees and 
to the further fact that a caveat was filed in which the execu¬ 
tor prevailed after a trial which was appealed to the Court 
of Appeals after a motion for a new trial and after a ver- 
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diet of the Court of Appeals there was a motion for a re¬ 
hearing, and thereafter a petition for writ of certiorari to 
the Supreme Court of the United States, which was denied, 
and a re-hearing requested there, which was also denied. 

In addition to the above mentioned personalty the estate 
owned real property of a market value of between $25,000. 
and $30,000. 

Statements of services by the executor and attorney are 
attached hereto. 

Respectfully submitted, 


(s) THEODORE COGSWELL, 
Register of Wills. 


(Tr. 80) Filed July 27,1949. 

80 Memorandum: The motion to intervene and stay 

proceedings is denied. The exceptions to the first and 
final account of the executor are denied. 


(s) SCHWEINHAUT, 
Judge . 


July 27, 1949. 


Si Order Denying Motion to Intervene, Denying 
Motion to Stay Proceedings and Denying 
Exceptions to First and final Account 
of the ExeCutor 

(Filed July 30. 1949) 

Upon consideration of the Motion to Intervene and to 
Stay Proceedings filed herein by Mary Ellvson Dowdy, 
Nannie Ellyson Pollard, and Hattie Ellyson Maddox; 
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through their attorneys, and upon consideration of the 
Exceptions to the First and Final Account of the Executor 
filed herein on behalf of Florence 0. Metz, Miss Mary Eliza¬ 
beth Harvey, and Mr. Aubrey Harvey, through their attor¬ 
ney, and after argument in open Court, where attorneys 
representing all the parties were present, and it appearing i 
to the satisfaction of the Court that the same should be 
denied, it is by the Court, this 30th day of July, 1949. 

ADJUDGED, ORDERED, and DECREED as follows: 

1. That the Motion to Intervene be and the same is here¬ 
by denied. 

2. That the Motion to Stay Proceedings be and the same 
is hereby denied. 

3. That the Exceptions to the First and Final Account 
of the Executor be and the same is hereby denied. 

I 

(s) H. A. SCHWEINHAUT, 
Judge. 

• * • 

82 Motion for Reconsideration and Rehearing of Mo¬ 
tion to Intervene and Stay Proceedings Filed 
7-14-49; and to Vacate and Set Aside 'Order of 7-30-49 

Denying the Motion 

i 

(With Points and Authorities) 

(Filed August 9, 1949) 

Mary Ellyson Dowdy, Nannie Ellyson Pollard, and Hattie 
Ellyson Maddox, by their attorneys, move this Court for 
reconsideration of, and rehearing on, their motion to in¬ 
tervent and stay proceedings filed herein July 14,1949, and 
to vacate and set aside its order of July 30, 1949, denying 
said motion; for the following reasons: 


Two separate orders should have been made and entered 
in this matter, instead of only one embracing both the Ex¬ 
ceptants’ objections to the executor’s first and final Re¬ 
count and the movants’ motion to intervene and stay pro¬ 
ceedings. As the record stands, separate and independent 
matters and parties are covered in the single order, and, in 
case of an appeal, there would be confusion. The movaijts 
are denied intervention: the exceptants are denied their ex¬ 
ceptions. The order is a final order. 


H. 

Findings of fact and conclusions of law should have been 
made by the Court before the order of July 30, 1949, was 
signed and entered of record, since facts were tried by tie 
Court in the matter; as required by Rule 52 (FRCP), made 
applicable to this situation by LCR Rule 1. It is submitted 
that the failure of the Court to make such findings and con¬ 
clusions was error; and, in case of an appeal, the record 
would be faulty or incomplete. There would be nothing to 
show on what facts and how the Court’s conclusion 
was reached, and its decision made, in denying the 
movants’ motion to intervene and stay proceedings. 

Moreover, there are errors apparent of record in the 
executor’s first and final account as it now stands, and there 
is nothing in said order as to whether the account is to be 
amended, or passed and approved as filed, with the dupli¬ 
cations and irregularities therein contained. 
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III. 


This Court has been put on notice by the allegations of 
Movants’ complaint in their independent civil action No. 
2791-49, made a part of this proceeding by reference, that 
fraud, tending to obstruct justice, has been charged in thj 
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procuring of the decree admitting to probate and record 
the will of the above-named decedent. Hence, in the face of 
such serious charges, questioning the status of said decree, 
this Court should be slow to deny intervention and the stay 
of proceedings sought by these movants until such independ¬ 
ent action shall have been decided; particularly in view of 
the liberal interpretation which the courts have held should 
be placed upon Buie 24 (FRCP) and all the new rules of 
Federal Procedure. 


IV. 

First : It is contended and submitted that, under said 
Buie 24, Movants should be permitted to intervene as a 
matter of right and not a privilege. As the order of July 30, 
1949, now stands, they are bound by the judgment therein; 
and, in the event they prevail in their independent action, 
will be affected, prejudiced and injured if the funds covered 
by said first and final account are paid out by the executor 
at this time, and by any distribution or other disposition of 
the property of the decedent under this order. They, there¬ 
fore, claim an interest in the property of the decedent 
affected. 

Second: Movants further contend that, even if their 
grounds for intervention were only permissive, this Court 
abused its discretion in denying their motion to intervene 
and stay proceedings; for, under the permissive interven¬ 
tion section of Buie 24, there is a claim made by these 
84 movants, as plaintiffs in said independent action, in¬ 
volving questions of law and fact common to all mat¬ 
ters and parties in both proceedings, as shown in the motion 
to intervene; and, further, said independent action is based 
on 28 U. S. C. A. 723 (b) and (c), which is statutory—the 
authority for Rule 60(b) (FRCP). No undue delay or 
prejudice would be caused the parties concerned if the stay 
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requested were granted; and if, as the complaint in said in¬ 
dependent action charges, the decree of March 4,1947, was 
procured by fraud, false testimony and perjury, and such 
charges are ultimately sustained by proof at the trial of said 
independent action, it is in the interest of justice and i|he 
avoidance of a multiplicity of suits that further proceedings 
in this probate matter be stayed until said independent ac¬ 
tion is finally decided and determined. Rule 60(b), as 
amended, effective March 19, 1948, was promulgated, it is 
submitted, for just such a situation as this, and a little far¬ 
ther delay is of no substantial or material consequeiice 
where justice and truth are so vitally concerned. Nor dc|es 
it have any bearing on the situation that Movants might, 
in another proceeding, seek the stay they ask in this Court; 
for it is contended that, under a liberal construction of Rile 
62(b), this Probate Court, being a court of equity, has the 
power, and should, in the face of the facts presented, grant 
the stay. 

V. j 

This Court, in denying Movants’ motion to intervene 
and stay proceedings, has, it would appear, entirely ignored 
the important fact that no opposition to the granting of the 
motion was set up or argued by any of the parties to the 
exceptions proceeding. 

VL 


Movants are not informed of the grounds for this Court’s 
denial of their motion to intervene, but it is conceivable [ it 
may have considered that Rule 24 (FRCP), under the 
limitations of Rule 81, had no application to probate pro¬ 
ceedings in this court. It is suggested, therefore, that LC|R 
1 makes the Federal civil rules applicable to probate 
85 proceedings “so far as practicable and to the extent 
that matters of procedure are not specifically pro¬ 
vided by statutes or rules of this court.” A general order 
in bankruptcy making the Federal rules applicable “so far 
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as practicable” was held in Securities Comm’n v. U. S. R. R. 
Co., 310 U. S. 433, to render said Rule 24 applicable to bank¬ 
ruptcy proceedings, notwithstanding the exclusion of bank¬ 
ruptcy proceedings expressly made in Rule 81 (a) (1). By 
analogy, therefore, Rule 24 is applicable to probate proceed¬ 
ings in this court. 

vn. 

The files and records herein are made a part hereof by 
reference, and particularly the memorandum brief filed by 
Movants July 23,1949. 

vm. 

An oral hearing on this motion is requested, pursuant to 
Rule 9(f) (LCR). 

For the above reasons, it is submitted and contended that 
a reconsideration of, and an oral hearing upon, Movants’ 
motion to intervene and stay proceedings should be had, 
and that this Court’s order signed and entered of record on 
July 30, 1949, should be vacated, set aside and held for 
naught. 

(s) LUTHER ROBINSON MADDOX, 

(s) MARIE FLYNN MADDOX, 
Attorneys for Movants. 

• • * 

86 Points and Authorities in Support of Motion for 
Rehearing of Motion of 7-14-49, and to Vacate 
and Set Aside Order Denying said Motion 

(Filed August 9, 1949) 

1. Rule 1 (LCR); 28 U. S. C. A., Sec. 723 (b) and (c), and 
Rules 24, 52, 59, 60, 62 and 81 (FRCP), and 54 (a). 

2. The files and records herein and in independent civil 
action No. 2791-49. 
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3. Rule24 (FECP) states: 

“ (a) Intervention of Right: Upon timely application 
anyone shall be permitted to intervene in an actiop: 

• • • (2) when the representation of the applicants in¬ 
terest by existing parties is or may be inadequate and 
the applicant is or may be bound by a judgment in the 
action; or (3) when the applicant is so situated as to 
be adversely affected by a distribution or other dis¬ 
position of property which is in the custody or subject 
to the control or disposition of the court or an officer 
thereof. 

“(b) Permissive Intervention: Upon timely applica¬ 
tion anyone may be permitted to intervene in an action: 

• • # (2) when an applicant’s claim or defense and the 
main action have a question of law or fact in common. 

• * • In exercising its discretion the court shall consider 
whether the intervention will unduly delay or prejudice 
the adjudication of the rights of the original parties.” 

Rule 62(b) (FRCP) says: i 

“Stay on Motion for New Trial or for Judgment: in 
its discretion and on such conditions for the security 
of the adverse party as are proper, the court may stay 
the execution of or any proceedings to enforce a jud 


ment pending the disposition of a motion for a new 
trial or to alter or amend a judgment made pursuant 
to Rule 59 * * | 

4. In 55 Yale Law Journal (June, 1946), beginning on 
p. 623, in a treatise entitled “Federal Relief from Civil 
Judgments”, it is very logically set out, as a main principle 
and thought in promulgating and establishing the new Rule 
60(b), that a little delay, such as would be caused by a stay 
of proceedings in a case of this kind, is of minor significance 
and importance compared with the question of ultimate 
truth and justice involved and concerned. 
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p. 623: 

“• # * Justice must be accorded the parties. • • • 

87 The fact remains that res judicata is not an inexor¬ 
able command. It would be intolerable if it were. 

• • • Federal rule 60 is the rule which deals specifically 
with relief from civil judgments of Federal District 
Court. * • *” 

At p. 648, the article quotes the following from PubUcker 
v . Shallcross, (1939), 106 F. 2d 949,126 A. L. R. 386: 

“We believe truth is more important than the trouble 
it takes to get it.” 

In connection with the matter here before the Court, it may 
be paraphrased at this point that truth and justice are more 
improtant than the trouble and delay that may be involved ' 
in obtaining them. Further the articles states p. 692, Note 
266: 

“Since courts exist to do justice, any fraud in the 
presentation of a case to the court could plausibly be 
said to be fraud upon the court, whether it be accom¬ 
plished through the bribery of a member of the court 
or jury, by the use of false or perjured testimony, by 
concealing or suppressing facts, or reference in a brief 
to supposedly impartial authorities when these are 
known to be otherwise, or by resorting to any sharp 
practice that hinders the fair presentation of a claim 
or defense. The Committee note cites Hazel-Atlas 
Glass Co . v. Hartford-Empire Co., 322 U. S. 234 (1944) 
as an example of fraud upon the court. • • • Fraud 
there was. But why this was more of fraud upon the 
court than any type of fraud that interferes with the 
administration of justice is not apparent.” 

In Fed. Rules Serv., Current Material, p. 158 (32), it is j 
said: 

“And the rule expressly does not limit the power of 
the court, where fraud has been perpetrated upon it, to 
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give relief under the saving clause. As an illustration 
of this situation, see Hazel-Atlas Glass Co. v. HartfoM 
Empire Co., (1944), 322 U. S. 238.” 

In the Hazel-Atlas case, supra, Mr. Justice Roberts said: 
“No fraud is more odious than an attempt to subvert 
the administration of justice. The court is uncere¬ 
monious in condemning the transaction disclosed by 
this record. Our problem is how best the wrong should 
be righted, and the wrongdoers pursued.” 

The recent United States Supreme Court case of 
prott v. U. S. (1-17-49), 12 Fed. Rules Serv. 60b.29, Case 
confirms the views expressed above as to the broad 
liberal effect of Rule 60(b), in the following 
guage: 

88 “It is contended that the ‘other reason* 

should be interpreted so as to deny relief except 
der circumstances sufficient to have authorized 
under the common-law writs of coram nobis and 
querela, and that the facts shown would not have 
fied relief under these common-law proceedings, 
thing wrong with this contention is that few courts 
have agreed as to what circumstances would 
relief under these old remedies. To accept this 
tention would therefore introduce needless 
in the administration of 60(b) and would also circum-i 
scribe it within needless and uncertain boundaries. Fur 
thermore, 60(b) strongly indicates on its face that 
courts no longer are to be hemmed in by the uncertain 
boundaries of these and other common-law remedial! 
tools. In simple English, the language of the ‘other) 
reason* clause, for all reasons except the five par¬ 
ticularly specified, vests power in courts adequate toj 
enable them to vacate judgments whenever such action 
is appropriate to accomplish justice.** 
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In U. 8. v. Hartford-Empire Co., (D. C. Del., 10-9-47), 73 
F. Supp. 579, the Court said: 

p. 581: 

“The defendant argues that its right to the patents 
was decreed by a court of competent jurisdiction * * * 
and that its right to hold the patents has become res 
judicata. 

“(6) Defendant’s argument in support of the res 
judicata point ignores one fundamental fact To sup¬ 
port a plea of res judicata the issues determined must, 
or could, have been principally the same as those in the 
action in which the plea is raised. Clearly none of the 
courts in the D. C. were asked to pass or passed upon 
the question of fraud practiced by defendants on the 
various patent tribunals. • * * Fraud is the issue in 
the case at bar; that issue with respect to the govern¬ 
ment vis-a-vis defendants has never been adjudicated 
before. 

“The case at bar, then, is in no sense an attack, 
collateral or otherwise, upon the judgments rendered 
in the D. C. Section 4915 proceedings. * * * The crux 
of plaintiff’s case is the * * * decrees were procured 
by fraud and deceit. * * * The suit at bar * * • is an 
original and independent action for equitable relief 
between the parties. * * * While the Chancellor’s foot 
may vary in size, his arm is ever reaching to restrain 
a party from enjoying a capital gain from his fraudu¬ 
lent conduct.” 

5. In U. S. v. Lame Lifeboat Co., (D. C., N. Y., 11-22-38), 

25 F. Supp. 410, the Court, referring to Rule 24 (FRCP), 
said: I 

“The rule in question, like all of the rules of civil 
procedure, should be liberally interpreted.” 

(s) LUTHER ROBINSON MADDOX, 

(s) MARIE FLYNN MADDOX, 

Attorneys for Movants. 


• • • 
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89 In Opposition to Motion for Reconsideration, et al 


(Filed August 12, 1949) 

Comes now Albert Brick, attorney for caveatees in tie 
above entitled cause and moves the Court to deny the 
motion for reconsideration and rehearing, et al, filed herein 
on behalf of the caveators by Luther Robinson Maddox arid 
Marie Flynn Maddox, their attorneys, and for reasons 
refers to the Points and Authorities attached hereto ahd 
made a part hereof. 

I 

(s) ALBERT BRICK, 

Attorney for Ccweatees. 
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Points and Authorities 


(Filed August 12, 1949) 

The attorney for the caveatees will attempt to answer 
categorically and specifically the entangled and involved 
multiplicity of issues raised by the attorneys for the 
caveators. 

In the first place a point is made of the fact that no find| 
ings of fact were made on the Motion to Intervene and 
Stay Proceedings and that the Order contains mattery 
pertaining to the motion to intervene and stay proceeding^ 
and also on the exceptions to the final account. 


Attention is respectfully called to the Amendment adopt¬ 
ed in the Federal Rules of Civil Procedure, as set forth 
on page 132 of the 1947 Cumulative Supplement, Moore’s 
Federal Practice, Vol. 3, wherein it is stated as follows: 
“Findings of fact and conclusions of law are unneces¬ 
sary on decisions on motions under Rules 12 or 56 or 
any other motion except as provided in Rule 41(b).” 
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Furthermore, an order denying leave to intervene is not , 
appealable, except where he who seeks to intervene has a 
direct and immediate interest in a res which is the subject 
of a suit. 

In re Cutting, 94 U. S. 15, 24 L. Ed. 49. 

Credits Commutation Company v. U. S., 177 TJ. S. 

311, 20 S. Ct 636, 44 L. Ed. 323. 

Ex Parte Leaf Tobacco Board of Trade, 222 U. S. 1 
578, 581, 32 S. Ct 833, 56 L. Ed. 323. 

In Bfi Engelhard, 231 U. S. 646, 34 S. Ct. 358, 58 j 
L. Ed. 416. I 

City of New York v. Consolidated Gas Co., 253 
U. S. 219, 40 S. Ct 511, 64 L. Ed. 870. 1 

New York v. N. Y. Telephone Co., 261 U. S. 312, , 

43 S. Ct. 372, 67 L. Ed. 673. I 

91 The settled rule of practice is that intervention 
will not be allowed for the purpose of impeaching 
a decree already made. I 

United States v. California Cooperative Canneries, 
279 U. S. 553, 49 S. Ct 423. 1 

«• • • Nor did it refer to the settled rule of practice 
that that intervention will not be allowed for the pur¬ 
pose of impeaching a decree already made.” 

i 

See also: 

Forbes v. Railroad, Fed. Cas. No. 4926. , 

Coffin v. Chattanooga Water <& Power Co., (C. C.), , 

44 F. 533. i 

Lombard Investment Co. vs. Seaboard Mfg. Co., 

74 F. 325. i 

Land Title and Trust Co. v. Asphalt Co. of Am, 
114 F. 484. 

State Trust Co. v. Kansas City, etc., 120 F. 398, 
407-408. 

i 

There is no showing whatsoever in this case that the 
caveators now have an immediate or direct interest in the 
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property of this estate, after the issues of this case havfe 
been tried in full and appeals made to the Circuit Court Of 
Appeals for the District of Columbia and to the Supreme 
Court of the United States. 

Rule 24 of the Rules of Civil Procedure on intervention 
does not change the common law as it existed in many of 
the States and as it existed under Equity Rule 37 prior to 
the passage of the new rules, unless the litigant can come 
within the exceptions as set forth in Rule 24 of the Rulds 
of Federal Procedure. This the caveators can not do, and 
obviously they are resorting to every means possible to con¬ 
tinue this litigation on ad infinitum. 

As our Court of Appeals recently said in the case of 
Fraser vs. Doing, 130 F. 2d 617, 76 U. S. App. D. C. Ill, afc 
page 116, 

“There is no more reason now than in earlier years 
to encourage litigants, by its use, ‘to drag out litiga¬ 
tion endlessly, or to furnish a field for the unnecessary 
expenditure of money in costs and solicitors’ fees. 7 ” 

Another point made by the caveators is that ther^ 
92 was no opposition to the granting of the motion[ 

As your Honor well remembers, the attorneys for 
the exceptants to the final account and for the caveatees 
waived the right to file a written answer to the motion filed 
by the attorneys for caveators and it was argued in open 
Court on the written motion filed by the caveators. How-i 
ever, it was understood at all times and the argument in¬ 
dicated that opposition was made to the granting of the 
motion of the caveators. 

There is no merit whatsoever in the contentions now 
made by caveators and certainly it does not set forth any 
grounds upon which intervention could be allowed. 

Also, distribution has been made of the estate since the 
denial of the motion of the caveators and since the final 
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account was approved by the Probate Court. It is a pecu- i 
liar situation where parties attempt to intervene in a case j 
in which they are already parties as the parties who have 
filed this motion were caveators in the trial of all the issues 
in the case and after they have had their full day in Court. 

It is respectfully submitted that the motion for recon¬ 
sideration and rehearing, et al, filed by the caveators should 
be denied and that there is no requirement or necessity i 
for oral hearings of motions for reconsideration and re¬ 
hearing. 

Respectfully submitted, 

i 

(s) ALBERT BRICK, 

Attorney for Caveatees. 


93 Memorandum of Receipt of Executor Hawfield, 
dated April 19, 1949, filed August 17, 1949, in the 1 
amount of $11,665.09, as having been received from the ; 
Washington Loan and Trust Company, the Collector, in 1 
assets of the Ellyson Estate. 


94 Memorandum of Receipts of M. Elizabeth Harvey, 
Aubrey Harvey Jr., and Florence 0. Metz, dated 
respectively June 9, 1949, June 13, 1949, and June 7, 1949, 
filed August 17, 1949, showing as having received from the 
Collector $829.57, and discharging said Collector from any 
and all further liability. 

This as set forth in the Real Estate Account of the 
Third and Final Account of said Collector, the Washington 
Loan and Trust Company. 


• • • 
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97 Order Denying Motion for Reconsideration and Re¬ 
hearings Filed 7/14/49; and to Vacate and Set Aside 
Order of 7/30/49 Denying the Motion 

(Filed September 17, 1949) 

Upon consideration of the motion for reconsideration and 
rehearing of motion to intervene and stay proceedings 
filed 7/14/49; and to vacate and set aside order 7/30/49 
denying the motion filed herein by Luther Robinson Mad¬ 
dox and Marie Flynn Maddox, as attorneys for the movants 
and the answer in opposition thereto filed by Albert Brick, 
attorney for the caveatees, and it appearing to the satis¬ 
faction of the court that the motion for reconsideration 
and rehearing of motion to intervene and stay proceedings 
filed 7/14/49; and to vacate and set aside order of 7/30/49 
denying the motion should be denied, it is by the Court, 
this 17th day of September, 1949, 

ADJUDGED, ORDERED, and DECREED That the 
Motion for reconsideration and rehearing of motion to In¬ 
tervene and Stay Proceedings filed 7/14/49; and to vacate 
and set aside order of 6/30/49 denying the motion be and 
the same is hereby denied. 


(s) H. A. SCHWEINHAUT, 
Judge. 


• m « 


98 Notice of Appeal 

(Filed October 17, 1949) 

Notice is hereby given, this 17th day of October, 1949, 
that Mary Ellyson Dowdy, Nannie Elly son Pollard, and 
Hattie Ellyson Maddox, Intervenors, and Caveators in the 
original Action, hereby appeal to the United States Court 
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of Appeals, District of Columbia Circuit, from the Order 
and Judgment of this Court, entered in the above matter 
on the 30th day of July, 1049, denying said Intervenors the 
right to intervene and stay proceedings herein until Civil 
Action No. 2791-49, filed June 28, 1949, shall have been 
finally decided and determined. 

(s) LUTHER ROBINSON MADDOX, 
Attorney for the Intervenors, Mary 
Ellyson Dowdy, et al. 

• • • 

101 Memorandum of Complaint filed June 28, 1949, in 
United States District Court for the District of Co¬ 
lumbia, Civil Action No. 2791-49, entitled Dowdy et al, vs. 
Hawfield et al. 


IN THE 

UNITED STATES DISTRICT COURT 
Fob the Distbict of Columbia. 

Civil Action No. 2791-49. 

103 Amended Complaint for Damages, Orders of Declara¬ 
tory Judgment to Set Aside Decree in Adminis¬ 
tration No. 67,046, Injunctive Relief, Etc. 

(Filed August 18. 1949) 

1. (a) Plaintiffs sue, jointly and severally, the defend¬ 
ant Clayton Hawfield, individually and as executor named 
in a certain paper writing dated April 14, 1944, admitted 
to probate and record as the last will and testament of 
Mary Elizabeth Ellyson, Deceased, by this Court’s decree 
of March 4, 1947, sitting as a Probate Court, in Adminis¬ 
tration No. 67,046; the defendants Mary Elizabeth Harvey, 


43 


Aubrey Harvey, Florence 0. Metz and Frances Gertrud^ 
Scott, individually and as legatees named in said paper 
writing; and the defendants Mary Blanche Hawfield, 

104 Stella Adele McCombs and Mattie L. Edwards. This 
action is brought pursuant to Rule 60(b), as amend! 

ed, of the Federal Rules of Civil Procedure, (b) Plain¬ 
tiffs are heirs at law and next of kin of said decedent, who 
was never married, being the children of her deceased 
brother, (c) The matter here in controversy exceeds, 
exclusive of interest and costs, the sum of Three Thousand 
Dollars ($3,000.00). j 

2. Said decree of this Court, sitting as a Probate Court] 
was entered upon the verdict of a jury in favor of the 
caveatees, and against Plaintiffs and others as caveators, 
in a proceeding contesting the validity of said paper writ¬ 
ing as the will of said decedent. Subsequently, Plaintiffs 
and others appealed from said decree to the United States 
Court of Appeals, District of Columbia Circuit, and there¬ 
after unsuccessfully petitioned the Supreme Court of the 

United States for a writ of certiorari to review the 

105 case on its merits; and the appellate courts retained 
jurisdiction of said case until the adjournment of the| 

Supreme Court of the United States on June 27,1949. The| 
mandate of the United States Court of Appeals, District 
of Columbia Circuit, affirming said decree of this Court, 
was filed in the Probate Court on February 11, 1949. 

3. While said will-contest case was pending on appeal, 
Plaintiff, discovered, through a person who was living in 
said decedents home at the time said will was executed, 
and in daily personal contact with said decedent, who was 
not available to the caveators at the time of the trial, but 
available to the caveatees and not called by them as a wit¬ 
ness—and whom Plaintiffs diligently, but unsuccessfully, j 
made every reasonable effort to locate before the time to 
apply for a new trial under the one-year rule had expired— 
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and have also recently discovered through a person who 
did testify at the trial but was not known by Plaintiffs to 
possess the information now communicated to them by 
such person: new and material facts which should material¬ 
ly affect said decree and probably induce a different result, 
and which, if they had been produced at the trial, would 
in all probability have resulted in a verdict for the cavea¬ 
tors rather than the caveatees. And another person has 
been found who did not testify at the trial, who was thor¬ 
oughly informed of, and conversant and acquainted with, 
said decedents condition, situation and surroundings from 
1940 to the date of her death, who has declined to give a 
written statement of the facts in her possession on the 
ground of not desiring to get mixed up in the matter but 
has promised to tell the whole truth if called to the stand 
at another trial, and has stated in the presence of one of 
these plaintiffs that an offer of $500 was made to this 
person, and refused, to testify for the caveatees. Such 
new and material facts would tend to prove that certain 
of the defendants made material false statements in their 
testimony in support of said will, concealed and suppressed 
material evidence, thereby obstructing justice and perpe¬ 
trating a fraud upon this Court and upon these plaintiffs, 
and thus procured said decree through fraudulent pro¬ 
cedure. And Plaintiffs say that the true facts are that the 
defendants, acting by, for and through one another and 
with others, entered into and consummated an unlawful 
agreement, combination and conspiracy to injure Plain¬ 
tiffs and other heirs at law and next of kin of said decedent 
in their property rights, and to cheat and defraud them 
out of their rightful shares of the estate of said decedent, 
by fraudulently concocting, and fraudulently procuring the 
signature of said decedent to, said paper writing of April 
14, 1944, and the execution thereof, as the last will and 
testament of said decedent, and fraudulently bringing 
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about the admission of said paper writing to probate and 
record as such last will and testament of said decedent. 

4. And Plaintiffs say, therefore: (a) That, on or 
about March 20, 1944, or soon thereafter, said defendant^, 
acting by, for and through one another and with others, 
entered into an unlawful agreement, combination and con¬ 
spiracy to injure Plaintiffs and other heirs at law and 
next of kin of said decedent in their property rights, and 
to cheat and defraud them out of their rightful shares of 
the estate of said decedent, as such heirs at law and 
106 next of kin, by fraudulently concocting and fraudu¬ 
lently procuring the signature of said decedent to 
said paper writing of April 14, 1944, and the execution 
thereof, as the last will and testament of said decedent, and 
fraudulently bringing about the admission of said papej: 
writing to probate and record as such last will and testa¬ 
ment of said decedent, (b) That, in pursuance of said 
unlawful agreement, combination and conspiracy, said de¬ 
fendants, acting, as aforesaid, by, for and through one an¬ 
other and with others, and with malicious, wanton and 
reckless disregard of the rights of these plaintiffs ana 
other heirs at law and next of kin of said decedent, did: 
(1) On or about March 20, 1944, without the consent oy 
knowledge of said decedent, discharge her housekeeper 
and companion, Mabel Adams, legatee in the last will exe| 
cuted by said decedent prior to said paper writing of 
April 14, 1944. (2) Cause to be prepared, and on oif 

about March 31,1944, procure said decedent to execute, oir 
have someone else sign her name to, a power of attorne^ 
constituting the defendant Florence 0. Metz attomey-inj 
fact for said decedent and giving said defendant full and 
complete control of the decedent’s person, property and 
affairs. (3) Cause to be prepared and, on or about 
April 14, 1944, fraudulently procure the decedent to exe¬ 
cute as her last will and testament said paper writing sq 
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admitted to probate and record, which (a) expressed the 
wishes of the defendants Clayton Hawfield, Florence O. 
Metz, Mary Elizabeth Harvey and Frances Gertrude Scott, 
and not those of the decedent, as to the disposition of said 
decedent’s property after her death; (b) excluded the 
said Mabel Adams as a legatee and also excluded certain 
heirs at law and next of kin consistently named in three 
prior wills of said decedent as legatees, and other heirs at 
law and next of kin; (c) provided (as did no prior will) 
a legacy for the defendant Frances Gertrude Scott; and ' 
(d), by so reducing the number of legatees previously 
named, greatly augmented the residuary legacies left to the 
defendants Florence 0. Metz, Mary Elizabeth Harvey and 
Aubrey Harvey over those bequeathed them in such 
107 prior wills. (4) Have the contested paper witness¬ 
ed by the defendants Mary Blanche Hawfield (wife 
of the executor-defendant Clayton Hawfield), Stella Adele 
McCombs (close friend of the attorney for the caveatees, 
who also drew and supervised the execution of the con¬ 
tested paper and said power of attorney), and Mattie L. 
Edwards (special nurse for the decedent while she was in 
the throes of pneumonia, including the day the contested 
paper was executed)—two of said attesting witnesses not 
knowing that the decedent was then, and had been for 
about four years, helplessly bedridden with paralysis, and 
that she was then very aged and very ill with pneumonia— , 
when there resided in the decedent’s home roomers and 
other disinterested persons who had known her well for 
years and were thoroughly familiar generally with her 
condition, and who could have been asked to act as attest¬ 
ing witnesses, and to observe as witnesses the execution 
of said paper writing. (5) Fail to place on the witness 
stand at the trial of said will contest any one of said room¬ 
ers and others living in the decedent’s home, supporting 
the caveatees’ case solely by the testimony of the defend- . 
ants herein. (6) Through the defendants Clayton Haw- ! 
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field, Mary Elizabeth and Aubrey Harvey, Florence 0. 
Metz and Frances Gertrude Scott, defend said will-contest 
case in the appellate courts. (7) Bring about the dis¬ 
tribution, oif partial distribution, of the estate of said 
decedent to the defendants Florence 0. Metz, Mary Eliza- I 
beth Harvey, Aubrey Harvey and Frances Gertrude Scott, 
and exclude from sharing in said estate these plaintiffs 
and other heirs at law and next of kin of said decedent. 

5. The records and files in said probate case, Adminis-I 
tration No. 67,046, are hereby referred to and made a part 
hereof. 

6. Plaintiffs further say that, as the result of said 
unlawful agreement, combination and conspiracy, and the 
overt acts of the defendants, acting by, for and through 
one another and with others, in pursuance and effectua¬ 
tion thereof, they have been greatly damaged and put to 
great trouble and expense, in their efforts to assert and pro¬ 
tect their property rights as heirs at law and next of kin 

of said decedent. 

108 WHEREFORE, Plaintiffs demand: 

1. That this Court pass an order .setting aside 
and holding for naught the decree of this Court entered 
March 4, 1947, in the matter of the estate of Mary Eliza¬ 
beth Ellyson, Deceased, Administration No. 67,046, admit¬ 
ting to probate and record as the last will and testament 
of said decedent a certain paper writing dated April 14, 
1944, and further declaring that the said Mary Elizabeth 
Ellyson died intestate; or enter a declaratory judgment to 
that effect. 

2. That this Court pass an order declaring the real 
property belonging to the estate of said decedent, located 
at 1120 Thirteenth St., N. W., Washington, D. C., and de¬ 
scribed as Lot No. 834, in Square No. 247, in the City of 
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Washington, District of Columbia, and the personal prop¬ 
erty of said estate, to be held in trust by the defendant 
Clayton Hawfield, as executor named in said paper writing 
dated April 14,1944, and the defendants Florence 0. Metz, 
Mary Elizabeth Harvey, Aubrey Harvey and Frances Ger- ( 
trade Scott, as legatees named therein, as to any of such 
property that may have been distributed to said legatees 
or any of them, for the benefit of these plaintiffs and the 
other heirs at law and next of kin of said decedent other 
than the defendants Florence 0. Metz, Mary Elizabeth Har¬ 
vey and Aubrey Harvey, until further order of this Court; 
and further declaring that any distribution made of, or 
payments made out of the funds of, said property while the 
Supreme Court of the United States had jurisdiction of 
said will-contest case, or before the first and final account 
of said executor was approved and passed, or since this ac¬ 
tion was filed, or before the Court’s action on the motion 
to intervene and stay proceedings in Administration No. 1 
67,046 had been finally decided, was premature; or that 
this Court enter a declaratory judgment to that effect. 

3. That this Court pass an order enjoining the 
109 defendant Clayton Hawfield, as executor, and the de¬ 
fendants Florence 0. Metz, Mary Elizabeth Harvey, I 
Aubrey Harvey and Frances Gertrude Scott, as legatees, 
under said paper writing of April 14, 1944, so admitted to 
probate and record as the will of Mary Elizabeth Ellyson, 
Deceased, pendente lite and until further order of this 
Court, from proceeding further with any and all matters 
connected with the distribution of the funds and property, 
real, personal and mixed, in their hands or under their con¬ 
trol, of the estate of said decedent, and from any further 
disposition of any property in or connected with said 
estate; and further ordering that any property or funds of 
said estate that may have been distributed to any of said 
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defendants, either prematurely or otherwise, shall be re¬ 
turned and refunded, and turned over to a trustee to be 
named by this Court, and that all such funds and property 
so delivered to such trustee shall be invested, held and 
controlled by such trustee until further order of this Court. 

4. That this Court pass an order naming a trustee to 
take over, hold and control all funds and property, real, 
personal and mixed, of the estate of said Mary Elizabeth 
Ellyson, deceased, 'pendente lite and until further order of 
this Court, and providing that such trustee shall qualify 
with good and sufficient security. 

5. Judgment against the defendants, and each of them, 
for (a) compensatory and consequential damages in the 
sum of Fifteen Thousand Dollars ($15,000.00); (b) puni+ 
tive damages in the sum of Fifteen Thousand Dollars 
($15,000.00); (c) reasonable attorney’s fees; and (d) 
all costs of these proceedings. 

6. Such other and further relief as to this Court may 
seem meet and proper in the premises. 


(s) LUTHER ROBINSON MADDOX, 
(s) MARIE FLYNN MADDOX, 
Attorneys for Plaintiffs . 

The plaintiffs demand a jury to try all issues of fact here¬ 
in. 

I 

(s) LUTHER ROBINSON MADDOX. 
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THE 


On July 14,1949, appellants filed motion to intervene and 
stay proceedings in the administration of the estate of 
Mary Elizabeth Ellyson (App. 11). This appeal is from 
the order of the Probate Court denying that motion (App. 
27). 

On March 4, 1947, the Probate Court entered its decree 
(App. 2) admitting to probate the last will and testament 
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of Mary Elizabeth Ellyson, after trial by jury of the issues 
raised by caveat filed by these same appellants, wherein 
they charged the will was procured by fraud and undue 
influence. From that decree determining the issues against 
them, these appellants appealed to this Circuit Court of 
Appeals, which affirmed the decree (App. 2). These ap¬ 
pellants then petitioned for writ of certiorari to the United 
States Supreme Court, which denied their petition (336 
U. S. 909, 69 S. Ct. 514). Appellants then filed an independ¬ 
ent action in the United States District Court for the Dis¬ 
trict of Columbia, seeking to impeach the decree admitting 
the will to probate. 

The motion to intervene and stay proceedings attaches 
a copy of the complaint in that independent action as the 
basis of their right to intervene. The Probate Court, on 
July 30,1949, denied the motion to intervene and stay pro¬ 
ceedings, without findings of fact (App. 27), and on Sep¬ 
tember 17,1949, denied motion for reconsideration and re¬ 
hearing, without oral argument (App. 41). This appeal 
is from the order of July 30,1949 denying intervention and 
stay. 


Summary of Argument 

I. (a) Appellants have no absolute right to intervene in 
the administration of this estate under Rule 24 (a) (2) or 
(3) because they have no direct or immediate legal interest 
in the estate being administered. 

(b) Appellants seek intervention for the purpose of 
staying administration of the estate pending determination 
of their independent suit to impeach the decree admitting 
the will to probate, which is the same as seeking to inter¬ 
vene for the purpose of impeaching the decree in the same 
proceedings, and this the law will not permit. 
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(c) The Court did not abuse its discretion in denying 
intervention when it appears that administration of the 
estate has already been delayed while appellants tried 
their claims to the estate before a jury, appealed to the 
Circuit Court of Appeals and petitioned for writ of certio¬ 
rari to the United States Supreme Court, all of which was 
determined against them. 

II. Under Rule 9 (f), Local Civil Rules, appellants had 
no inherent right to oral hearing on their motion for Re¬ 
hearing and nothing so unusual as to require oral hearing 
was raised by their motion for rehearing. 

III. Under Rule 52 (a), Federal Rules of Civil Pro¬ 
cedure, no findings of fact were necessary in the order 
denying motion to intervene. Furthermore, there was iio 
trial of facts and no facts in dispute which required a find¬ 
ing by the Court. 

IV. (a) The administration proceedings were not stayed 
by the mere filing of the motion to intervene and stay pro¬ 
ceedings and there was no error in the Court’s approving 
and passing the executor’s first and final account prior to 
entry of its order denying motion to intervene and stay 
proceedings. 

(b) Appellants have no standing in Court to question 
the Court’s action in approving the executor’s account pritir 
to entry of the order denying exceptions, since that was |a 
matter involving exceptants and having no relation what¬ 
soever to appellants. 

(c) If any error existed in the order in which the Pro¬ 
bate Court made its rulings, such error was harmless and 
did not affect the substantial rights of the parties. 
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Argument 

L Court Properly Denied Appellants' Motion to Intervene and 
Stay Proceedings. 

(a) First and foremost, appellants have no direct and 
immediate legal interest in the subject matter of this ad¬ 
ministration proceeding. Indeed, the question of their 
right or interest in the administration of this estate has 
already been finally determined against them. At the out¬ 
set of this proceeding, appellants filed a caveat contesting 
the validity of the will, charging fraud and undue influence. 
The matter was tried by jury and determined against them. 
They appealed to this Court, which affirmed the judgment 
of the lower Court (App. 2), and the Supreme Court of the 
United States denied petition for writ of certiorari (336 
U. S. 909, 69 S. Ct. 514). Thus, they have had their full day 
in Court in this very proceeding in which they now seek 
to intervene, and the Court has already determined that 
they have no right to, nor interest in, the estate being ad¬ 
ministered. Now, appellants have filed an independent 
action in the District Court for the District of Columbia, 
seeking to impeach that decree admitting the will to probate 
and to retry the same issues and by reason of the filing of 
that suit they seek to intervene in this administration pro¬ 
ceeding, contending that they have an interest in decedent’s 
property until that suit has been finally determined. Ac¬ 
tually, the contrary is true. Actually, they have no in¬ 
terest in decedent’s property until and unless that suit 
should be finally determined in their favor. Such a con¬ 
tingency, we submit, is exceedingly remote. But, be it 
remote or likely, still it is only a contingency and gives 
them no such interest as is contemplated by Rule 24, Feder¬ 
al Rules of Civil Procedure, relating to intervention. 

See: Credits Commutation Company v. United 
States, 177 U. S. 311, 20 S. Ct. 636, (1900). 
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Credits Commutation Company and another sought to 
intervene in three suits pending against Union Pacific. 
They were suits to foreclose certain mortgages. The in¬ 
tervention petition alleged that Credits Commutation was 
the owner of a bridge and of capital stock of certain rail¬ 
roads connected by the bridge and that the company wks 
formed for the purpose of connecting said bridge and rail¬ 
roads with the Union Pacific Railway. They sought to in¬ 
tervene in order to protect their right to so connect with 
the Union Pacific. The lower Court found that intervenors 
had no legal right to intervene. This was affirmed on ap- 

i mi /% • i* j i i /N » • i 


peal. The following portion of the lower Court’s order is 
quoted in the opinion of the Supreme Court: 

“Whatever the petitioner’s right or interest may be, 
it is nothing more than a contingent, speculative, future 
possibility. • * *” 

Further, in the opinion of the Supreme Court, we find 
the Court quoting and adopting a portion of the opinion yf 
the Circuit Court of Appeals, which holds, in part: 

“* * * The question which they sought to litigate in the 
pending litigation, could, we think, with more proprie¬ 
ty and with less difficulty, have been litigated by kn 
independent bill after they had completed, or were 
about completing, their line to a suitable junction 
point. Prior to that time the questions which th^y 
sought to raise by means of the intervening petitions 
were speculative questions, which the lower court, as 
we think, very properly, refused to consider or de¬ 
termine.” 

Thus, it is settled that a speculative, contingent interest 
in the subject matter of the litigation is not sufficient 
warrant intervention. In this regard, see: 

Radford Iron Co. v. Appalachian Electric Power 

Co., 62 F. 2d. 940, CCA, 4th Circuit, (1933). ! 

“It is well settled that the only interest which will 
entitle a person to the right of intervention in a case 
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is a legal interest as distinguished from interests of a 
general and indefinite character which do not give rise 
to definite legal rights.” 

• • • 

“It is only when he who seeks to intervene has a direct 
and immediate interest in a res, the subject of the suit, 
and cannot otherwise protect his interest, that the right 
of intervention is absolute, and a denial is the subject 
of an appeal.” (Citing cases.) 

And, see: 

Pure Oil Co. v. Ross, et al ., 170 F* 2d. 651, CCA, 7th 
Circuit, (1948). 

This was an interpleader action by Pure Oil to have 
determined conflicting claims of defendants to a fund in 
possession of plaintiff. Schiff sought to intervene, claiming 
he was entitled to participate in the distribution of funds 
by virtue of an assignment from one of the named defend¬ 
ants. The lower Court construed the wording of the assign¬ 
ment to be insufficient to transfer to Schiff an immediate 
right to any of the funds and for that reason denied in¬ 
tervention. The Circuit Court of Appeals held the lower 
Court’s construction was too strict and that the instrument 
gave intervenor an immediate right to share in the distribu¬ 
tion of the funds, provided, of course, he proved the merits 
of his claim, and that he, therefore, should have been allow¬ 
ed to intervene. But, in the course of the opinion the Court 
very clearly and concisely states the rule with respect to the 
type of interest which an intervenor must have in the sub¬ 
ject matter of the litigation: 

“Rule 24 (a) (3), Federal Rules of Civil Procedure, 
28 U. S. C. A., permits anyone upon timely application 
to intervene in an action as a matter of right when the 
applicant is so situated as to be adversely affected by 
a distribution of property in the custody of the court 
or of an officer thereof, and the law is well settled, that 
to authorize an intervention, the intervenor must have 
an interest in the subject matter of the litigation of 
such a nature that he will gain or lose by tindirect legal 



operation of the judgment. United States Casualty Co. 
v. Taylor, 4 Cir., 64 F. 2d. 521; Smith v. Gale, 144 U. S. 
509, 518, 12 S. Ct. 674, 36 L. Ed. 521; Leary v. United 
States, 224 U. S. 567, 32 S. Ct. 599, 56 L. Ed. 889, Ann. 
Gas. 1913D, 1029; and United States v. California Co¬ 
operative Canneries, 279 U. S. 553, 49 S. Ct. 423, 73 
L. Ed. 838.” 

Thus, we submit, appellants have no absolute right to in¬ 
tervention under Rule 24 (a) (3) because they have no 
direct or immediate interest in the estate being administer¬ 
ed. Likewise, appellants cannot be heard to complain, 
under Rule 24 (a) (2), that the representation of the^r 
interests by existing parties is inadequate, because, (1) ap¬ 
pellants have no interests which need representation, aijd 
(2) none of the existing parties to this administration pro¬ 
ceeding pretend to represent appellants. The most that 
appellants can claim is a possible, future interest based 
upon the remote contingency that the earlier decree in this 
proceeding admitting the will to probate might be declared 
void in the independent proceedings they have brought for 
that purpose. 

(b) The law is well settled that intervention will not be 
allowed for the purpose of impeaching a decree already 
made. See: 

United States v. California Co-operative Cam- 
neries, 279 TJ. S. 553,49 S. Ct. 423, (1929). ! 

“On April 29, 1922, the Canneries made a motion fj>r 
leave to file an intervening petition. The petition ac¬ 
companying the motion alleged that the consent decree 
interferes with the performance by Armour & Co. of a 
contract theretofore made with it, by which Armoijir 
agreed to buy large quantities of California canned 
fruit. The petition charged that the decree is void 
because the Supreme Court of the District lacked juris¬ 
diction, and it prayed that the decree be vacated. The 
Supreme Court denied leave to intervene. The Can¬ 
neries appealed to the Court of Appeals. That court, 
so far as appears, did not consider the question whetih- 
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er, in view of the Expediting Act (15 USCA Pp. 28, 29) 
it had jurisdiction on appeal. It did not refer to * * *. 
Nor did it refer to the settled rule of practice that in¬ 
tervention will not he allowed for the purpose of im¬ 
peaching a decree already made* 1 (Citing many cases.) 

And that is precisely what appellants are seeking to do. 
There is no real difference between a motion to intervene 
for the purpose of staying all proceedings under a decree 
until determination of an independent action seeking tp 
impeach that decree, and a motion to intervene for the 
purpose of seeking to impeach the decree in the same pro¬ 
ceedings. One cannot do indirectly that which he cannot do 
directly. And if appellants cannot intervene to impeach 
the decree admitting the will to probate, then surely they 
cannot intervene to stay all proceedings under that decree 
until final determination of an independent action seeking 
to impeach that decree. 

(c) Appellants further contend that if they had no ab¬ 
solute right to intervention, still they had a permissive right 
and that the Court abused its discretion in denying them 
leave to intervene and to stay the proceedings. While many 
of the authorities seemed to have settled the rule that ap¬ 
peal will not lie from an order denying intervention where 
the right to intervene was not absolute, but only permissive 
within the discretion of the Court, still, the case of Railroad 
Trainmen v. Baltimore & Ohio R. Co., 331 U. S. 519, 67 S. i 
Ct. 1387, seems to assert the rule that appeal will lie where 
it appears that the Court has abused its discretion. We 
submit, however, that there is no such showing of abuse of 
discretion in this case. In arguing the Court’s abuse of 1 
discretion, appellants touch upon their right to a stay of 
the administration proceedings, the granting or denial of 1 
which is clearly a discretionary matter. The case of Landis 1 
v. North American Co., 299 U. S. 248, 57 S. Ct. 163, quoted 
by appellants from Lanova Corp. v. Atlas Imperial Diesel 
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Engine Co., 64 A. 2d 419, is not in point. In that case, sqits 
•bronght by two holding companies to enjoin the Securities 
and Exchange Commission from enforcing the Public Utili¬ 
ty Holding Company Act of 1935, on the ground that the 
Act was unconstitutional, were stayed to await a decision 
in a suit involving the same issue brought by the Securities 
and Exchange Commission in another District Court. The 
Supreme Court gives us a very lucid and learned discus¬ 
sion of the discretionary powers of the Courts to grant 
stays in such situations, but the case is clearly not in popt 
in the present action. And, in the case of Slade v. Dickin¬ 
son, 82 Fed. Supp. 416, quoted by appellants, it was h^ld 
that pendency of an appeal from a judgment, without ihe 
filing of a supersedeas bond, did not bar an action in An¬ 
other jurisdiction to enforce the judgment and that the 
Court should not exercise its discretion so as to grant a 
stay of the subsequent proceedings, pending final deter¬ 
mination of that appeal. Indeed, the Court points out that 
under the Federal Rules providing for the filing of super¬ 
sedeas bond to stay enforcement of a judgment pending 
appeal, the Court is left with no discretion to grant such 
a stay. The case is not in point, but whatever per-tineiice 
it might have is obviously against the position taken Jjy 
appellants, and supports a denial of the stay. 


Rule 24 (b) (2), Federal Rules of Civil Procedure, per¬ 
mits intervention, at the Court’s discretion, when an ap¬ 
plicant’s claim or defense and the main action have a ques¬ 
tion of law or fact in common. Appellants seek to come 
within that rule. Obviously, appellants have no claim pr 
defense against the parties to this administration proceed¬ 
ing. The decree admitting the will to probate, affirmed by 
this Circuit Court of Appeals, and certiorari to the Unitid 
States Supreme Court denied, finally determined all ques¬ 
tions of law and fact which appellants’ claim might have 
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had in common with the administration proceeding and 
nntil and unless they succeed in impeaching that decree in 
their independent action, they have no claim or defense 
against the parties to the administration proceeding. 

Rule 24 (b) provides that “in exercising its discretion 
the Court shall consider whether the intervention will 
unduly delay or prejudice the adjudication of the rights 
of the original parties.” Surely, after appellants have had 
such a long day in Court and the rightful heirs of this 
estate have been subjected to all of the orderly and normal 
expense, effort and delay incidental to a trial of a caveat, , 
an appeal to Circuit Court of Appeals, and a petition for 
Certiorari to the United States Supreme Court, it would , 
have been a flagrant abuse of discretion for the Court to 
longer delay the administration proceedings while those 
parties litigated an independent action to impeach such a 
long-litigated decree, which has already adjudicated the j 
rights of the original parties as well as the rights of ap¬ 
pellants. 

It is submitted that none of the cases cited by appellants 
support their position. It is deemed unnecessary to burden 
the Court with a discussion of each individual case, but 
suffice it to say that in most of the cases intervention was 
denied because intervenors had no direct and immediate 
legal interest in the subject matter of the litigation. And, 
in every case wherein it was held that intervenors had an 
absolute right to intervention, the intervenors had a direct 
and immediate legal interest in the subject matter of the 
litigation, or, an unconditional right to intervene was con- j 
ferred upon them by a federal statute, as provided in Rule i 
24 (a) (1), FRCP. 


n. 


Appellants Had No Right to Oral Hearing on Motion for 
Rehearing. 


Under Rule 9 (f), Local Civil Rules, appellants had ho 
inherent right to an oral hearing on their motion for re¬ 
hearing. That Rule provides: 

“An oral hearing will not be allowed, unless directed 
by the Court, upon a motion to rehear, or to vacate, 
stay or modify an order or judgment, or for a new 
trial, or for any order after trial relating to a verdict, 
judgment, findings of fact or conclusions of law.” 


i 

There was nothing unusual or outstanding contained in 
appellants’ motion for rehearing and no peculiar or per¬ 
plexing point of law was presented which required, <}r 
even permitted, an oral hearing under the Rules and pre¬ 
cedents of the Court. 


III. 


There Was No Necessity For Findings of Fact in Court’s 
Order Denying Intervention. 


Rule 52 (a), FRCP, calls for findings of fact in all action^ 
tried upon the facts without a jury or with an advisory jury 
and in granting or refusing of interlocutory injunctions, 
and further provides: 

• * Findings of fact and conclusions of law are un¬ 
necessary on decisions of motions under Rules 12 or 
56 or any other motion except as provided in Rul^ 
41 (b).” 

i 

Appellants’ motion for intervention, of course, comes 
not under any of the specific classifications of this Rule ana 
so must fall within the “any other motion” classification, 
and, therefore, findings of fact and conclusions of law weri 
unnecessary. 

Furthermore, there were no facts in dispute. Appellant^ 
rested their right to intervene solely upon the fact that aii 
independent suit seeking to impeach the decree admittin 
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the will to probate was pending and we did not dispute that 
such a suit was pending. So, there was no fact question 
requiring determination by the Court. The only question 
before the Court was whether or not the facts presented 
entitled appellants, as a matter of law, to intervene, and 
that question of law the Court determined against them. 

IV. No Reversible Error in Approving Executor’s Account Be¬ 
fore Entry of Order Denying Motion to Intervene. 

The filing of motion to intervene did not stay proceedings 
in the administration cause. Appellants were seeking to 
intervene so that they might seek a stay of such proceed¬ 
ings. Until such time as they were permitted to intervene 
and a stay of proceedings was granted them, there was no 
legal bar to the orderly progress and conclusion of the ad¬ 
ministration proceedings. 

Obviously, appellants have no standing in this Court to 
object to the Court’s action in passing and approving ex¬ 
ecutor’s first and final account prior to entry of the order 
denying exceptions to the account. That was a matter in¬ 
volving exceptants and having no relation whatsoever to 
appellants. Indeed, appellants themselves, at page 23 of 
their brief, assert that they have no standing in Court to 
appeal that part of the order denying the exceptions. By 
the same token, they have no right to complain about any 
supposed irregularity in the proceedings relating to those 
exceptants. 

Furthermore, it is submitted that if any erroneous ir¬ 
regularity existed in the order in which the Court made its 
rulings, such error was harmless and did not affect the 
substantial rights of the parties. Rule 61, FRCP. 
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Conclusion 

I 

In conclusion, appellee respectfully submits that the 
Court properly denied appellants’ motion to intervene ana 
stay the administration proceeding since appellants had 
no interest in the estate and that no reversible error is 
presented on this appeal. 

i 

Respectfully submitted, 

ALBERT BRICK, 
Attorney for Appellee, 

517 Denrike Building, 
Washington, D. C. 
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TO THE HONORABLE CHIEF JUDGE AND THE 
ASSOCIATE JUDGES: 

Pursuant to Rule 26 of this Court, Appellants, by their 
attorney, hereby petition this Honorable Court for a re¬ 
consideration of, and an oral rehearing on, IN BANC 
(See 28 USCA, Sec. 45(c)), its decision and judgments 
filed herein on March 1, 1951, and submit that this Court 
erred in its said decision and judgments, so entered, 
affirming the judgments of the lower courts in both cases. 

ARGUMENT 

1. The determination of the questions involved in 
these cases (Nos. 10,475 and 10,724), in an opinion suf¬ 
ficiently comprehensive as to the law and the facts to 
serve as a precedent, would be of far-reaching importance 
to every litigant and lawyer who may hereafter be¬ 
come engaged in or affected by any of the questions 
covered by Rules 60(b) and 24(a) (FRCP), as amended 
(Appts. Brs. pp. 6 and 19, respectively). Particularly 
with respect to Rule 60(b), in its application to inde¬ 
pendent actions, would such a decision be of great im- 
portaSffie^to^Qiese appellants, but it would be of equal 
value to all lawyers and litigants in the Federal courts 
who might institute similar actions on the grounds either 
of fraud in the procurement of a decree, or a fraudulent 
conspiracy, agreement and combination affecting prop¬ 
erty rights, or fraud actually committed on the Court 
itself—especially where newly-discovered evidence of 
great weight was made the basis for the action, as in 
Case No. 10,724. Litigants and lawyers, as well as trial 
courts, should be informed by their appellate courts as 
to what are the scope and the limitations of amended 
Rule 60(b) in connection with independent actions (for 
as to motions its provisions are specific and definite), and 
whether, as to such actions, it contemplates that the 
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rale of the Throckmorton case as to intrinsic and ex¬ 
trinsic fraud must still be followed, as indicated in this 
Courts opinion (p. 2), or whether they are to be guided 
by the later case of Marshall v. Holmes, 141 U. S. 589, 
in which only intrinsic fraud was involved. For both 
district and appellate federal courts, during some sixty 
years past, have raised their voices often in protest over 
the confusion caused by the apparent cleavage between 
the two cases over this question; the Throckmorton case 
holding (as construed by this and other Federal courts) 
that extrinsic fraud must appear in such cases, and the 
Marshall case that intrinsic fraud is sufficient. Which 
is now the law of the land that must govern amended 
Rule 60(b) as applied to independent actions? As tl|ie 
matter now stands, and in the absence of further enlight¬ 
enment from the Supreme Court, circuit and district 
federal courts now follow either case, as may suit thejr 
convenience. Therefore, a definitive opinion from this 
federal circuit court of the Nation’s capital on Ru}e 
60(b), in its relation to this question, would greatly help 
toward crystallizing opinion one way or the other, and 
dispelling the clouds of uncertainty. The case of Pub - 
ticker v. Shallcross (1939) says the Throckmorton case 
is not the law on the question today; and the later cases 
of Griffith v. Bank of N. Y. (1945), Wooldridge Mfg. Co. 
v. LaTournean (1948), and United States v. Hartfordr 
Empire Co. (1947) (Appts. Br. 26-35) do not agree with 
the Throckmorton rule, but follow the Publicker case— 
and the Marshall case. Also, the Hazel-Atlas case cited 
with approval the Publicker case. 

I 

2. The opinion and judgments handed down by thi£ 
Court on March 1, 1951, on Appellants’ two appeals d 
not show how the conclusions were arrived at, merel; 
saying that litigation must end (apparently referring t 
the probate will case, from the decree in which Appel¬ 
lants seek relief in Case. No. 10,724), and that the jury 
decided the issues against these appellants in 1947; and, 


as to Case No. 10,475, that 1 Appellants had no rights suf¬ 
ficient to entitle them to a stay of the proceedings in 
the probate case, because any rights they might have had 
as a future potentiality depended on the outcome of Case 
No. 10,724. This notwithstanding that Appellants’ inde¬ 
pendent action, from the judgment dismissing their com¬ 
plaint therein they appealed, sets up, on the basis of 
newly-discovered evidence extrinsic to the probate case, 
a fraud against them and upon the court, effectuated 
through an unlawful conspiracy; whereas, the fraud 
made an issue in the caveat case was against the dece¬ 
dent, and, moreover, the jury in that case did not pass 
on that issue, because the trial Judge withdrew it from 
the jury, leaving for their determination only the issue 
of undue influence. Further, the opinion states, there 
can be no doubt that the fraud set up in Appellants’ sec¬ 
ond amended complaint (R. 17-41) is intrinsic. It is be¬ 
lieved that a careful rereading of the second amended 
complaint by this Court will show conclusively that the 
fraud therein alleged was extrinsic, and hence that it 
matters not whether this Court based its ruling solely on 
the Throckmorton case and ignored the Marshall case; 
because the allegations of unlawful agreement, combina¬ 
tion and conspiracy affecting Appellants’ property rights 
and to commit a fraud upon them and the Court itself 
set up extrinsic fraud; as w T as held in the Hartford- 
Empire Co. case, where the facts were almost exactly 
parallel. As to Case No. 10,475, it was decided on the 
authority of the Pure Oil case, which did not take into 
consideration the liberal amendment of Rule 24(a) effec¬ 
tive March 19, 1948, but cited the old rule instead. Both 
Rules 24(a) and 60(b) were amended under statutory 
law and the obvious purpose thereof was to liberalize 
them and to broaden the powers of the courts under 
them in order to mete out justice, and to get away 
from the rigid restrictions of the old common law, as 
expounded in the ancient decisions. Although the Su- 
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preme Court has as yet handed down no opinion op the 
highly controversial question of whether or not the Mar¬ 
shall case has overruled the Throckmorton case on ex¬ 
trinsic fraud, its present trend of thought in that direc¬ 
tion is definitely shown, in connection with Rule 6Q(b), 
in Klapprott v. JJ. S. (Appts. Br. pp. 27-51), wherein 
Mr. Justice Black wrote the majority opinion, and Acker¬ 
man v. JJ. S. (Sup. Ct. 12-11-50), 14 Fed. Rules Serv. 
60b.29, Case No. 4 (in which Mr. Justice Clark took no 
part), wherein Mr. Justice Minton wrote the majority 
opinion and Mr. Justice Black a strong dissenting opin¬ 
ion, concurred in by Justices Frankfurter and Douglas, 
in which he said: 


• • 


The court’s interpretation of amended Rule 6()(b) 
* neutralizes the humane spirit of the rule and 
frustrates its purpose. * * # It does no good to have 
liberalizing rules like 60(b) if, after they are writ¬ 
ten, their arteries are hardened by this court’s re¬ 
sort to ancient common law concepts.” 

The relief asked for in Appellants’ second amended 
complaint was of a nature both equitable and legal, and 
the equitable relief was prayed for in the disjunctive, 
providing for whatever relief the trial court might deem 
proper and equitable under the facts proven (R. ^6). 

i 

3. When the instant cases were argued on Novem¬ 
ber 16, 1950, Appellants’ counsel suggested to Judges 
Clark and Miller that they disqualify themselves from 
sitting thereon, since they had sat upon the probate 
case (No. 9635: 170 F. 2d 170, 83 U. S. App. D. C. 374) 
which was decided against these appellants; this counsel 
feeling that their decision in that case might have) a 
prejudicial effect on their decisions in these cases, sub¬ 
consciously at least, since, in a great measure, these tlwo 
cases are based in part on that case as one step in ihe 
conspiracy alleged. It is a human equation, we think, 
of which a court should take judicial notice: that j it 
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would be most natural for a judge to be reluctant to 
render a decision reversing these cases that would have 
the tendency to nullify the former decision that he wrote 
or concurred in. Judge Clark wrote the opinions in both 
the prior case and the instant cases. (Cf. 28 TTSCA, 

Sec. 117). Both Judges, however, refused to disqualify 
themselves. 

4. It appears from this Court’s opinion on Case No. 

10,724 that the questions raised by Appellants in their 
brief on that case (and also the Marshall case and other 
cases following it) have been pointedly ignored, and that 
what has been decided by the opinion is that Case No. 
10,724 was rendered res judicata by the decree in the 
probate case (No. 9635). (See opinion, p. 2) The 
Josserand case, cited in the opinion, was decided before 
Rule 60(b) was amended, and is not in point; and, 
moreover, was decided before this appellate court became 
part of the federal circuit system. Now that it is com¬ 
prised in the circuit, the decisions and dicta of the other 
appellate courts therein should be given much greater 
weight by this court than formerly in deciding local 
cases involving the same questions. It is therefore sub¬ 
mitted that, aside from the fact that it is Appellants’ con¬ 
tention that their second amended complaint sets up ex¬ 
trinsic fraud, the best-reasoned decisions of today show 
a definite trend toward disregarding the nebulous dis¬ 
tinction between intrinsic and extrinsic fraud, particu¬ 
larly where actions based on fraud are instituted under ! 
Rule 60(b) as amended, and in view of the obviously 
liberal intent of that rule. The Marshall case gave re¬ 
lief for intrinsic fraud; yet this Honorable Court holds, i 
on the authority of the old Throckmorton case, that re¬ 
lief cannot be granted unless extrinsic fraud appears— j 

and that Appellants have set up only intrinsic fraud. 
(See Rule 60(b), Appts. Br. pp. 18,19). 

5. (a) On the question of res judicata: It is respect- 
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fully submitted that this Court is in error on that point 
also. There is not the requisite identity of parties, 
issues, relief asked, etc., in this case and the probate 
case. In Iselin v. Hunter Co. (1949), 173 F. 2d 388 (Cited 
in Barron & Holtzoff’s 1950 work on the Federal Rules 
(Comments on Rule 54 (FRCP)), at p. 391, it is saidj 

“Both under the general rule and the Louisiana 
statute identity of the thing sued for, identity' of 
issues, identity of parties and persons to the action, 
and identity of equities in the persons for or against 
whom the claim is made, must concur for a plea! of 
res judicata to prevail as a bar to a subsequent 
action. Moreover, if a prior action has been decided 
adversely to the party seeking to relitigate the fat¬ 
ter, the judgment therein must be so in point asj to 
control the issues in the pending matter.’’ (Citing 
50 C. J. S., Judgments, Secs. 598 and 686) 

(b) It is submitted that Case No. 10,724 and the pro¬ 
bate case lack not only some but all the elements of iden¬ 
tity which the general rule as to res judicata requires. 
The issue raised in Case No. 10,724 is an unlawful agree¬ 
ment, combination and conspiracy to injure these appel¬ 
lants and other heirs and next of kin of the decedent in 
their property rights, to cheat and defraud them, to com¬ 
mit a fraud upon the court; and among the steps alleged 
in successfully carrying out such conspiracy is the pro¬ 
curement of the decree in the probate case (R. 23). This 
conspiracy issue was not tried in the probate case; aind 
most of the acts alleged as steps in the conspiracy were 
not in evidence in that case. Even the parties plaintjiff 
and defendants in the instant case are not all the same as 
were involved in the probate case, and three new defend¬ 
ants have been named in the present case. Moreover, 
the probate case was, of course, quasi in rem and not an 
adversary contest. The three new parties were attesting 
witnesses to the contested will, and are charged in Case 
No. 10,724 as co-conspirators. Surely, such conspiracy. 
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alleged to have been entered into prior to the probate 
trials but uncovered by the appellants through newly-dis¬ 
covered evidence subsequently thereto, constitutes extrinsic 
fraud and not the fraud against the decedent tried (but 
not passed upon by the jury) in the probate case. Hence 
the doctrine of res judicata cannot apply. 

6. In Barron & Holtzoff, supra, (Comments on Rule 
54 (FRCP), Sec. 1192, p. 7), it is said: 

“Identity of parties, subject-matter and issues are 
essential elements of res judicata and absence of any 
one thereof is fatal to a plea under such doctrine.” 
(Citing the Iselin case, supra) “For example, a 
judgment is not a bar to a subsequent* action, if the 
parties are not the same, ,, (Citing Moore v. U. S. 
(1942), 157 F. 2d 760 * * *) “or the claims for re¬ 
lief are different/’ (Citing Engineeers Club v. U. S. 
(1941), 42 F. Supp. 182; Trapp v. TJ. S. (1949), 177 
F. 2d 1). 

This independent action is one in personam and not in 
rem. So that, although the parties in Case No. 10,724 and 
the probate case (an action quasi in rem) are not the 
same; the relief asked for is not the same; the equities 
are not the same; this Court has decided, as a matter of 
fact and law, that this independent action is barred be¬ 
cause the probate decree renders it res judicata ; and the 
opinion says, further, that, under the doctrine enunciated 
in the Throckmorton case, there must be an end to litiga¬ 
tion. Appellants have no quarrel with this doctrine in 
the abstract, but they say that it is inapplicable here, 
and always when justice is thwarted thereby, as in this 
case. (See, also, Words and Phrases, Permanent Ed., 
Vol. 37, p. 615 et seq.) 

7. (a) In Moore’s article on Federal Relief from Civil 
Judgments (55 Yale L. J. (June, 1946), pp. 623-693), 
from which article Appellees (p. 8, their brief) have 
quoted to support their contentions, at p. 658, it is said 
(referring to the Throckmorton case): 


$ 

• “Under this decision, an independent action will 
lie only where the fraud, accident or mistake are in¬ 
trinsic in character. But the later Supreme Court 
case of Marshall v. Holmes gave relief from intrinsic 
. fraud. * * * Furthermore, at.times it is a journey 
into futility to attempt a distinction between extrinsic 
and intrinsic matter. Some of the more recent Cali¬ 
fornia cases have illustrated this.” (Citing Publicker 
v. Shallcross) “A further illustration from the Fed¬ 
eral field is Chicago, Bock Island & Pacific By. v. Cal- 
licotte. * • * Accordingly, it seems that little is to be 
gained by classifying successful fraud into intrinsic 
and extrinsic categories; and that the more reason¬ 
able course to pursue would be to weigh the degree 
of fraud and the diligence with which such was 
earthed and proceeded on.” 

And, in a footnote, the article comments on the Wisconsin 
trend in granting relief from both intrinsic and extrinsic 
fraud. 

(b) Appellants’ second amended complaint with jits 
accompanying affidavits shows conclusively, it is submit¬ 
ted, that Appellants did everything they reasonably could 
do to locate the newly-discovered disinterested witness 
Guthrie before they finally succeeded, and left nothing 
undone that they should have done in this connection; 
that her testimony would have had great weight with the 
jury in the probate case, if she had been available to the 
caveators, since she was a nurse of many years’ stand¬ 
ing and also possessed of material information favorable 
to the caveators to which none of their witnesses were 
able to testify, and would have equally great weight \tl 
the instant case. Further, the fact, which the complaint 
sets up, that she was available to the caveatees, had 
served the decedent under the cavetee Metz’s control, and 
should have been a valuable witness for the caveatees if 
their testimony was true, is in itself a circumstantial fact 
pointing most strongly to fraud; and Appellants, if this 
Court will permit them to go to trial on Case No. 10,724, 
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expect to prove that Appellee Metz (caveatfJfcin the will 
case) did all she could to keep Appellants from learning 
this witness’ whereabouts before the year within which 
to apply for a new trial expired. Appellants’ complaint 
shows also that they filed their complaint in the instant 
case, without delay, as soon as they were in possession 
of Mrs. Guthrie’s affidavit; hence, they were not guilty of 
laches. 

8. Appellants, therefore, repeat for emphasis their 
statement earlier in this petition: That two most impor¬ 
tant questions are involved in the decision on Case No. 
10,724. First, the question of whether or not Federal 
Rule 60(b) as amended, particularly the first clause of 
the first sentence concerning independent actions, which 
provides for relief from a judgment, order or proceed¬ 
ing, was intended to broaden the powers of the courts 
where fraud was concerned (see Moore’s 1949 Supp. to 
Fed. Pr., p. 1178), so that such an action based on either 
intrinsic or extrinsic fraud would lie (as the rule defi¬ 
nitely and specifically permits in the case of motions); 
second: in the light of the liberalizing intent of that rule, 
as construed by the Supreme Court in the case of mo¬ 
tions, does this Court still adhere to the rule of the 
Throckmorton case, seemingly requiring proof of extrin¬ 
sic fraud, or will it now follow the Marshall case, holding 
that proof of intrinsic fraud is sufficient when justice is 
thereby best served? In other words, it is of the highest 
importance at this period in legal history that this Cir¬ 
cuit Court of the Nation’s capital take a definite step 
toward clearing up the uncertainty in the Federal Courts 
as to whether the Marshall case overrules the Throck¬ 
morton case concerning the degree of fraud required by 
a positive pronouncement on the point, or by a pro¬ 
nouncement that, in the light of the liberal intent of 
amended Rule 60(b) and all the new Federal rules, the 
harsh rule of the Throckmorton case should no longer be 
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followed in such cases, but should be replaced by that of 
the Marshall case. It is submitted, too, that these ques¬ 
tions are of such importance as to justify their being 
passed upon by this Honorable Court In Banc; and that, 
moreover, an In Banc rehearing should be especially ac¬ 
corded Appellants for the reason, above mentioned, that 
two of the Judges of this Court who sat upon and deter¬ 
mined adversely to Appellants the instant cases, also sat 
upon and determined adversely to them the probate case 
(No. 9635) on which, to a large extent, the present cases 
are based, and one of the two Judges wrote both opinions. 

WHEREFORE, Appellants pray that the two cases 
covered by the decision and judgments of March 1, 1951, 
affirming the lower courts’ judgments, be given reconsid¬ 
eration, and that an oral rehearing thereon by this Conn, 
In Banc, be granted them, to the end that this Court’s 
said judgments may be set aside and the prayers of Ap¬ 
pellants ’ brief granted; so that justice may be done abd 
the allegations of fact in Appellants’ second amended 
complaint determined on the merits; or, if this Honorable 
Court be not disposed to set said judgments, or eithpr 
of them, aside, that it expand and amplify its decision 
to show definitely what questions are decided, for the rep- 
sons above set forth, as well as to facilitate an applicp- 
tion to the Supreme Court by Appellants, if they are $o 
advised. 

Respectfully submitted, 

Luther Robinson Maddox, 
Attorney for the Appellants 
1032 Woodward Building, 
Washington 5, D. C. 

(DI. 2323) 
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This is to certify that I have this 16th day of March, 
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Albert Brick, Esq., attorney for the appellees, by leaving 
a copy thereof at his office, 1010 Vermont Avenue, N. W., 
Washington, D. C. 

Luther Robinson Maddox. 
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This is to certify that the above Petition for Recon¬ 
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Attorney for the Appellants. 
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Statement of Questions Presented. 

1. Does not appellants’ second amended complaint al¬ 
lege sufficient facts on which relief can be granted; and, 
also, to warrant a trial on the merits of the case, as to the' 
truth or falsity of such facts? (App. 17-41.) 

2. Does the one-year limitation of Rule 60(b), Federal 
Rules of Civil Procedure, for motions, affect an independent 
action, such as the instant case? Or, do the prohibitive pro¬ 
visions therein for motions exclude appellants’ new suit? 
(App. 47, 66.) 

3. Is not the Decree of March 4,1947, lacking in finality, 
still hanging in suspense, and of no legal effect; and, hence 
this court never had jurisdiction of case No. 9635 of this 
court? (No. 9635: App. 22-27; App. this case, 49, 52, 55.) 

4. Did not the District Court abuse its discretion and 
err when (a) it refused to grant an oral hearing on ap¬ 
pellants’ motion to set aside and vacate the final order and 
judgment of April 19, 1950; and (b) it denied summarily 
said motion; and, also (c) it refused to make a finding re¬ 
quested? (App. 47-55.) 

5. (a) Does the nebulous distinction, sometime in jhe 
past drawn, between extrinsic and intrinsic fraud still exist, 
in view of Rule 60(b), as amended, that would affect ap¬ 
pellants’ independent action? And, if so, (b) does not 
said complaint show extrinsic fraud sufficient to warrant a 
trial on the merits? (App. 66.) 

6. Does not appellants’ first amended complaint allege^ 
sufficient ultimate facts to warrant a trial on the merits? 
And (b) Did not the District Court abuse its discretion and 
err in granting defendant-appellees’ motion to dismiss,ap¬ 
pellants ’ said complaint? (App. 2-9,16, 62.) 

7. "V^R^not the questions raised by appellees, as to res 
judicata and extrinsic fraud ruled upon by the District 
Court and, therefore, res judicata as to the instant case, 
when the court allowed an amendment to the first amended 
complaint? (App. 9,16.) 
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IN THE 


United States Court of Appeals 

Fob the Distbict op Columbia Cibcuit 


No. 10,724 


MARY ELLYSON DOWDY, NANNIE ELLYSON 
POLLARD, and HATTIE ELLYSON MADDOX, 

Appellants 

v. 

CLAYTON HAWFIELD, individually, and as Executor 
of the Will of MARY ELIZABETH ELLYSON, de¬ 
ceased; FRANCES GERTRUDE SCOTT, FLORENCE 
0. METZ, both individually and as legatees named in the 
WiU of MARY ELIZABETH ELLYSON, deceased, et 
alAppellees 


BRIEF FOR APPELLANTS 


Jurisdictional Statement 

This is an appeal from a final order and judgment (App. 
47) of the United States District Court for the District of 
Columbia (hereinafter called “District Court”), entered 
April 19, 1950, against the appellants, summarily dismiss¬ 
ing their second amended complaint in an independent ac¬ 
tion filed by them against the appellees on June 28, 1 949. 
(App. 1). The amended complaint in the independent^? 
new suit) seeks both equitable and legal relief from a de¬ 
cree entered by the District Court on March 4,1947, which 
admitted a certain paper writing to probate and record as a 
will of both real and personal property of Mary Elizabeth 
Ellyson, deceased (hereinafter called “testatrix”), upon 
the verdict of a jury in favor of the caveatees, in a caveat 
proceeding wherein the appellants and others were cavea¬ 
tors. Upon the basis of newly-discovered evidence and 
evidence excluded by the trial judge in the caveat pro- 
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ceeding as being res inter alios acta on the issues framed 
in that proceeding (mental incompetency of, and fraud and 
undue influence exercised upon, the testatrix), the amended 
complaint charges that the decree it attacks was procured 
in Administration No. 67,046, and affirmed by this Court in 
Case No. 9635, through fraud perpetrated upon the Court or 
Courts, and upon the appellants and other heirs at law and 
next of kin of the testatrix; and further alleges that the 
procurement of the decree was a step, among others there¬ 
in set out, in the consummation and effectuation of an un¬ 
lawful conspiracy entered into by and between the ap¬ 
pellees and others, to obtain full control and possession of 
the estate of the testatrix for the legatee-appellees, and to 
exclude from sharing therein the appellants and others. 

A motion to reconsider, rehear, set aside and vacate the 
final order and judgment of April 19, 1950, was duly filed 
on April, 29, 1950 (App. 47). This was summarily denied 
by the Court. An oral hearing on the motion, requested 
by appellants in a separate paragraph of the motion, as 
well as on the motion card asking for a specified period of 
time in which to argue it, was also summarily denied (App. 
55). The Clerk’s docket entry thereon, dated May 5,1950, 
is as follows: “Motion for rehearing and to set aside and 
vacate final order and judgment entered 4-19-50 denied. 
Fiat. Tamm, J. (N).” No definitive order (in due or any 
form) was signed and/or entered of record on the Clerk’s 
docket. The only other record of the lower court’s action 
on the motion to reconsider, rehear, vacate and set aside 
the order of April 19, 1950, was the following notation on 
the face of the motion itself (App. 47; Tr. 118): “Denied. 
T amm, J. 5/5/50.” Said second amended complaint of the 
appellants by reference made the records and files in cases 
numbered 9635 and 10,475 of this court a part thereof, and, 
therefore, of record on this appeal. 

Notice of appeal was duly filed in the District Court on 
June 5, 1950. Jurisdiction was conferred on the District 
Court by Sections 301, 305 and 306, of Title 11, District of 
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Columbia Code, 1940 edition. Reference is also made to 
Rule 60(b), Federal Rules of Civil Procedure. The juris¬ 
diction of this court is derived from 28 United States Code, 
Chapter 83, Section 1291 (Congressional Service, 1948). 

Statement of the Case. 

This is an independent action filed as a new suit by these 
appellants in the District Court, seeking to set aside a pro¬ 
bate decree of March 4, 1947, of that Court, and/or for 
other equitable relief from that decree against the appel¬ 
lees ; and seeking also damages for the trouble and expense 
incurred by them in their efforts to assert and protect their 
property rights in the estate of the testatrix, brought 
about by the successful culmination of an unlawful con¬ 
spiracy entered into by and between the appellees and 
others to cheat and defraud them thereof. As appellants 9 
second amended complaint (the final order and judgment 
dismissing which is the subject of this appeal) and the rec¬ 
ord in Case No. 9635 of this Court show: The testatrix, 
aunt of these appellants, died in 1946, at the age of some 
eighty-six years, having been bedridden from paralysis 
since 1940. A paper writing dated April 14,1944, was, after 
a trial of issues (mental incompetency of testatrix, and 
fraud and undue influence exercised upon her) (No. 9635, 
App. 17,18), raised by a caveat filed by one Mabel Adams 
(a companion and housekeeper of the testatrix and a bene¬ 
ficiary in prior purported wills), joined in by these appel¬ 
lants and other heirs at law and next of kin of the testa¬ 
trix, and resulted in a verdict for the caveatees, admitted to 
probate and record as a will of real and personal property 
of the testatrix under the decree of March 4,1947 (No. 9635; 
App. 22). The mandate of this Court affirming the decree 
went down under date of February 11,1949 (No. 9635:170 
F. 2d 170; 77 W. L. R. 79). The issue of fraud upon the 
testatrix was not passed upon by the fury; the verdict there¬ 
on was directed by the Court (No. 9635; App. 17). The 
paper writing of April 14, 1944, reduced the beneficiaries 
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consistently named in several prior testamentary papers 
purporting to have been executed by the testatrix from 
some ten heirs at law and next of kin to two nieces (Appel¬ 
lees Florence 0. Metz and Mary E. Harvey), a great ne¬ 
phew (Appellee Aubrey Harvey), sharing equally, and a 
nurse (Appellee Frances G. Scott), for whom it provided a 
bonus of five hundred dollars (for some unexplained reason, 
very interesting to note). All the appellees were witnesses, 
and the only witnesses, for the caveatees in the will con¬ 
test. No disinterested witnesses were produced by the 
caveatees-appellees, although many were available to them 
—the testatrix’s home, where the purported will was ex¬ 
ecuted, being at the time a fully-occupied rooming-house of 
some fourteen rooms. Of the nine witnesses produced by 
the caveators, six were disinterested, and their testimony 
on the material and crucial points was diametrically op¬ 
posed to, and in contradiction of, that of the appellees (No. 
9635; App. II). The judgment and decree on the verdict of 
the jury was appealed to this Court, with the result shown 
above. 

These appellants duly filed a motion in the District Court 
on March 10, 1947, asking that (1) the Court set aside the 
verdict of the jury, (2) set aside and rescind its decree of 
March 4, 1947, admitting the will to probate and record, 
and (3) grant a new trial (No. 9635; App. 23-27). An oral 
hearing requested on the motion was summarily denied. On 
March 26, 1947, the trial judge marked on the face of the 
motion, in red pencil, and on the motion card: “Denied. 
McGuire, J. 3/26/47;” and, a couple of months later, when 
counsel for Appellants called the Clerk’s attention to the 
fact that there was no entry on the docket concerning the 
Court’s action on the motion, there was entered thereon 
the following: “Mch 26” (1947) “Motion of Plaintiffs 
for a new trial denied by Mr. Justice McGuire. ” The Clerk 
sent out no notice of the entry, as is required by the Federal 
rule when orders are entered. There was no authority to 
make the entry nunc pro tunc. No definitive order denying 
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Appellants’ motion (in due or any form) was signed and/or 
entered on the Clerk’s docket. The only other record of the 
District Court’s action on the motion was the above-quoted 
» notation of the trial judge on the motion and the motion 

card (No. 9635; App. 23-27). 

On June 28, 1949, Appellants filed their new suit, this 
independent proceeding under well-established law and 
based on amended Rule 60(b), Federal Rules of Civil Pro¬ 
cedure, after they had satisfied themselves that they had 
good and substantial grounds therefor, founded on evidence 
precluded by the trial judge in the caveat proceeding and 
on newly-discovered evidence which, with all due diligence 
under the circumstances, they had been unable to obtain 
» earlier, as the second amended complaint shows in affidavit 

form (App. 29-39), asking for both equitable and legal re¬ 
lief. (Amended Rule 60(b) abolishes old equity proceedings 
and common-law writs as methods to obtain relief from 
judgments and orders; and provides that henceforth such 
relief must be sought by motions or independent actions 
► only.) 

Appellants’ first amended complaint (App. 2-9) was vol¬ 
untarily filed, as a matter of right under the rules, and set 
up what they considered to be the requisite ultimate facts 
in the matter; but that amended complaint was dismissed 
, by Judge Matthews on March 3, 1950, with leave to amend 

(App. 16). The complaints charged an unlawful conspir¬ 
acy, combination, collusion and agreement, by and between 
the appellees and others, to injure Appellants and other 
heirs at law and next of kin of the testatrix in their proper- 
, ty rights in her estate and to cheat and defraud them of 

their rightful shares thereof, and, as a step in the pur¬ 
suance and effectuation of such conspiracy, to bring about, 
by perjury and fraud, the judgment and decree of March 
4, 1947, admitting the paper writing of April 14, 1944, to 
probate and record as the will of the testatrix; and further 
charged, among other things, that the appellees made ma¬ 
terial false statements in their testimony at the trial of the 
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caveat proceeding, and concealed and suppressed material 
evidence; and further that in obtaining said decree by such 
means the appellees obstructed justice and perpetrated a 
fraud upon the court or courts and upon the appellants and 
other heirs at law and next of kin of the testatrix, and were 
thereby enabled successfully to attain the objects of the 
conspiracy, to the damage of the appellants. (It is axio¬ 
matic, as a matter of law, that, by their motion to dismiss 
the second amended complaint, the appellees admitted all 
these allegations set out therein). 

Appellants’ second amended complaint charges specifical¬ 
ly that the appellees, as the result of the unlawful conspir¬ 
acy, combination and agreement charged, and through col¬ 
lusion and fraud, did procure the decree of March 4, 1947, 
and thus perpetrated a fraud not only upon these appel¬ 
lants and other heirs at law and next of kin of the testatrix, 
but also upon the court or courts themselves (App. 17-41). 
Judge Matthews apparently held (App. 62) in dismissing 
the first amended complaint (App. 16), that the one-year 
limitations provided for under certain conditions and cir¬ 
cumstances by said Rule 60(b) as to motions in the same 
case in which the judgment or decree attacked was obtained, 
applied also to independent actions such as the one at bar, 
or applied to the facts on which the instant case is based, 
and that Appellants’ case fell within the prohibitive pro¬ 
visions. It is assumed that Judge Tamm, in dismissing the 
second amended complaint, held likewise, for, at the con¬ 
clusion of the oral hearing on the appellees’ motion to dis¬ 
miss, he stated (App. 66): “The Court fails to find any¬ 
thing in the proceedings and pleadings that would take this 
action out of the prohibitive provisions of Rule 60(b) of 
Civil Procedure. 9 9 Neither Judge handed down conclusions 
or an opinion in the matters; although, both in their opposi¬ 
tion to the motion to dismiss the second complaint and in 
their motion for a rehearing on the order dismissing it, 
the appellants, in separate paragraphs thereof, requested 
the Court to render an opinion. 
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Counsel for appellees contended below that the instant 
case was “bound up in the will case,” (App. 63) apparently 
taking the view, notwithstanding the fact that this indepen¬ 
dent suit is an action in personam and the will case was a 
proceeding in rem, and also the fact that the appellants do 
not seek by the present suit a new trial of the will case, that 
appellants’ independent action is merely a proceeding be¬ 
tween the same parties attempting to vacate a judgment 
and obtain a new trial of the prior case although three at¬ 
testing witnesses were added as defendants. 

Appellees’ counsel also argued below that there is noth¬ 
ing new in the new suit that was not argued and produced 
at the trial of the will contest. Appellants deem it proper, 
in this statement of facts, to show that this statement is not 
supported by the record of the will case, made part of the 
second amended complaint by reference; and will, below, for 
this Court’s convenience, quote pertinent portions of that 
record. 

Appellee’s counsel stated to Judge Tamm that the wit¬ 
ness Elizabeth Allen testified in the probate trial that she 
saw the testatrix on the day the will was executed (App. 
63, 65, 66); but the record (No. 9635, App. 60) shows that 
on cross examination witness Allen was asked by counsel 
for appellees: “Q. Frankly, you don’t know her condi¬ 
tion on April 14,1944, do you? A. I can’t state that date. 
• • * ” And counsel further stated to Judge Tamm: “Mrs. 
Mabel Adams testified what her condition was all during 
that period of time, * * *” (App. 64). The will-case rec¬ 
ord shows that Mabel Adams was discharged by Appellee 
Metz and left the testatrix’s home on March 20,1944, three 
weeks or more before the paper was executed, and did not 
see the testatrix again until about the end of that year (No. 
9635; App. 113). There cannot be found in the will-case 
record any positive testimony that* the witness Allen actual¬ 
ly saw and talked to the testatrix on April 14,1944, the day 
of the paper’s execution; or that any other disinterested 
person other than Appellants’ newly-discovered prospec- 
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tive witness (as the second amended complaint alleges), 

Eunice Tracy Guthrie, had personal contact with her on 
that date. The affidavit of this nurse (App. 33) shows that 
she had personal contact with the testatrix on the day the 
paper was signed; and, as the amended complaint alleges, 
this is new and material evidence, which, of its own weight 
and because of Mrs. Guthrie ’s position in the household at 
the time, with other supporting evidence now alleged in 
the complaint to be available to the appellants, would most 
probably have induced the jury in the will case to bring 
in a different verdict. 

The affidavit of Marie Flynn Maddox (App. 29), which is 
part of the second amended complaint, speaks for itself. 

The complaint also shows with the support of the affidavit i 

of Mary Ellyson Dowdy (App. 39), newly-discovered evi¬ 
dence of the offer of a bribe to another of the testatrix’s 
former nurses to induce her to testify at the will trial for 
the caveatees, and that this nurse refused the bribe and was 
hot called by the caveatees as a witness; and the amended 
complaint alleges that this new evidence constitutes addi¬ 
tional proof of the fraudulent conspiracy therein charged. 

The complaint further shows newly-discovered and new 
evidence that the executor-caveatee Clayton Hawfield and 
the legatee-caveatee Frances Gertrude Scott (both appellees 
herein) were on terms of intimate friendship when the con¬ 
tested will was drawn and executed, and that such evidence 
would tend to impeach most strongly the testimony of the 
said Hawfield in the caveat proceeding, that he and the 
said Scott were not “pretty close friendsand alleges that 
such new evidence, coupled with and added to other evi¬ 
dence in the will-contest record of the said Hawfield’s ac¬ 
tivities in connection with the procurement of the con¬ 
tested paper writing (No. 9635; App. 162-163), bears most 
materially on the issue of fraudulent conspiracy charged in 
the instant case, and would undoubtedly, if produced at the 
caveat trial, have greatly detracted from the weight the 
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jury most probably gave his testimony as the private phy¬ 
sician of the testatrix. 

Counsel for appellees further stated before Judge Tamm: 
“When that was argued before Judge Matthews, she told 
him, l the only thing you have is newly discovered evidence / 
and assuming everything he says is true, all he has is his 
newly discovered evidence, either intrinsic or extrinsic, and 
under Rule 60(b) he is limited to one year after judgment 
was entered. The Court: When was the judgment enteredf 
Mr. Brick: The judgment was entered • • • March 4,1947 
• • • so that he is definitely barred by virtue of that pro¬ 
vision of 60(b).” It would appear, therefore, that Judge 
Tamm based his ruling dismissing the second amended com¬ 
plaint upon thia argument. 

As some of the material facts to prove the conspiracy 
and fraud charged, upon which the second amended com¬ 
plaint is grounded, the pleading alleges: that perjury 
was committed in the trial of the will case by the appel¬ 
lees; that a power of attorney, obtained by the appellee 
Metz and bearing a signature purporting to be that of the 
testatrix, under color of which she took over full control of 
the person, property and affairs of the testatrix, and which 
was dated just two weeks before the contested will was 
executed, was fraudulently obtained or forged, as a step in 
pursuance of the conspiracy charged; that, as a further 
step, .the caveator Mabel Adams, housekeeper and compan¬ 
ion for the testatrix for some twelve years and a beneficiary 
in two purported prior wills of the testatrix, was discharged 
by the appellee Metz, three weeks prior to the date of execu¬ 
tion of the contested paper (obviously in order to clear the 
way for concocting the so-called new will without the know¬ 
ledge or interference of Mabel Adams), without the knowl¬ 
edge or consent of the testatrix, as the affidavit of Mrs. 
Guthrie indicates. 

The second amended complaint further alleges that 
numerous averments of Eunice Tracy Guthrie’s affidavit 
constitute direct evidence of the unlawful conspiracy there- 


10 


in charged, and that it is new evidence not previously ad¬ 
judicated or in issue , because at the trial of the will case the 
trial judge would not permit the appellants to introduce 
any evidence tending to show a conspiracy, saying that 
conspiracy was not an issue in the will contest and evidence 
tending to prove one was res inter alios acta —that if the 
caveators were trying to prove a conspiracy they were in 
the wrong court (No. 9635: App. 56). The amended com¬ 
plaint also shows that the trial judge in the will contest also 
precluded evidence questioning the validity of the purport¬ 
ed power of attorney, above referred to, on the same 
ground: that it was res inter alios acta; and the complaint 
avers that, therefore, the alleged fact that the document 
was fraudulently procured is new and was not previously 
adjudicated. 

The record of the caveat case shows that the fraud set 
up as an issue by the caveators was fraud exercised upon 
the testatrix to induce her to execute the contested paper, 
and that the evidence introduced on that issue was directed 
to proving such fraud solely; further, that much evidence 
on the point which the caveators contended was relevant 
was excluded (including conspiracy and the question of the 
validity of the purported power of attorney); and further, 
as above stated, that the trial judge did not permit the jury 
to pass upon that issue, but directed the verdict thereon 
against the caveators (No. 9635: App. 96, 97). The fraud 
alleged in the second amended complaint is charged to have 
been perpetrated against the appellants and the court or 
courts y in pursuance and culmination of a fraudulent con¬ 
spiracy, and the pleading shows that this issue has never 
been adjudicated nor put in issue between the parties to 
the instant case. Hence, statements made by counsel for 
appellees in arguing his motion to dismiss the second 
amended complaint, that“conspiracy” and the “validity” 
of the purported power of attorney were issues in the will 
contest, were wholly erroneous; and he is challenged to 
support those statements before this Court by specific ref- 
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erences to the transcript in that case. The record further 
shows him as climaxing such contentions with this state¬ 
ment: “* * * there is nothing in what he has argued before 
you that he hasn’t argued not only in the court below, be¬ 
fore Judge McGuire, but in the other courts.’’ (App. 66). 
We here quote brief excerpts from the appellants’ appen¬ 
dix in case No. 9635 of this Court which show that the 
principal material facts upon which appellants’ second 
amended complaint is grounded were neither adjudicated 
nor in issue in the will contest. It will be noted that the 
purported power of attorney was admitted in evidence in 
that case solely for the purpose of impeaching Appellee 
Metz on her testimony that she had discharged Mable 
Adams under its authority, when the paper itself was 
dated some ten days later, and that for this purpose its 
introduction in evidence was not necessary, as she had al¬ 
ready impeached herself on the point in her direct testi¬ 
mony (App. 113); the authenticity of the paper was not 
permitted by the trial judge to be questioned (App. 123, 
160). 

(Excerpts from Appellants’ Appendix, Case No. 9635 of 
this Court). 

(At Bench) * 1 The Court: What we are directly concern¬ 
ed with are the circumstances surrounding the execution of 
the instrument of April 14, 1944. • * • For what purpose 
was this conspiracy that you talk about! Mr. Maddox: 
In order to take over the affairs there and make a will. 
The Court: You are m the wrong court (App. 56) 

• • • 

(Elizabeth Allen, witness for caveators, under cross-ex¬ 
amination before jury by Mr. Brick) “Q. Let me ask you 
this question: Do you know what Miss Ellyson’s condition 
was on April 14,1944! A. Well, Miss Ellyson’s condition 
was very, very feeble. * * * Q. Did you go in there at all? 
A. I was in the room. Q. When you were in there, did you 
talk to her! A. I would not talk to her because I didn’t 
want to disturb her. * • • Q. Frankly, you don’t know 
hrhat her condition on April 14,1944, do you? A. 1 can’t 
state that date, I can’t give you the date, but I was in and 
out of the house because I had to go there, and when I had 
to go there I was always doing some cleaning or whatever 
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was needed to be done around there. I didn’t check the 
date. I went right along. Q. So during the month of 
April, 1944, you didn’t talk to Miss Elly son at all, did you? 
A. Well, I can’t say I didn’t speak to her. I would not 
say that, but 1 didn’t hold any conversations in her weak 
condition, when I could see her weakness. • # *” (App. 59, 
60 ) 

• • • 

(At Bench) “The Court: The only thing we are inter¬ 
ested in is whether her free agency was destroyed imme¬ 
diately before and leading up to the alleged execution of the 
instrument in issue on the 14th day of April, 1944. * • • 
Was he there when the will was drawn?” (App. 66) 

“The Court: With reference to the fraud and deceit 
aspect, your power of attorney comes into the picture, and 
it is a piece of evidence from which the jury can draw an 
inference with reference to the whole case. • • • You are 
merely saying she obtained the power of attorney under 
suspicious circumstances. That is a piece of evidence that 
goes into a mosaic pattern, but what you must prove is 
that the instrument of April 14,1944, was obtained as the 
result of fraud or deceit on the part of these people. Mr. 
Maddox: And as part of a plan to take over and dominate 
the situation. The Court: • # • I am going to exclude all 
evidence with respect to the so-called powers of attorney, 
and the reason is that they have motiving to do with the is¬ 
sues involved here. If you prove coercion with respect to 
any of these alleged instruments, it will have no bearing 
with reference to fraud or undue influence or coercion in 
regard to the instrument of April 14, 1944, and I so rule. 
• • •” (App. 72, 73) 

(Before Jury) (Direct examination of J. Fontaine Hall, 
Trust Officer of Testatrix’s bank, by Mr. Maddox) “Q. 
What is your best recollection as to who delivered that pow¬ 
er of attorney to you? A. I could not say. Mr. Brick and 
Mrs. Metz both called to see me shortly after Mrs. Adams 
left. • • • They were together. • • •” 

(At Bench) “Mr. Maddox: I would like to put this pow- 
.er of attorney into the record for future reference, if you 
are not going to adr&it them in evidence. The Court: * ** 
I want you to make a proper proffer for the record. You 
have already done that with reference to the evidential 
value of the powers of attorney. You have done that, and 
I excluded them. I have permitted reference to be made 
to the power of attorney by this witness to evidence the 
fact of relationship that existed hitherto between Mrs. 
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Adams and the hank. • • • I will not permit them to go to 
the jury, and I so reiterate my ruling at this time. • • 
(App. 78, 79) 

• • • 

“Mr. Maddox: I want to offer them at this point.” (the 
powers of attorney) “* • • I am offering these in evidence 
now. The Court: They are excluded. There is no issue 
that has been made as to why they are admissible. Mr. 
Maddox: May I argue this! The Court: You may not 
argue it ••• Mr. Maddox: I expert to prove on the plain¬ 
tiffs’ behalf that these are part of a plan to take over, and 
the second step is — The Court (interposing): Mr. Mad¬ 
dox, you and I are talking at cross purposes. We are not 
concerned with trying any conspiracy or plan to take over. 
The only thing we are concerned with is the instrument of 
April 14,1944, purportedly executed by the decedent, which 
presumably appears or is made to appear as her last will 
and testament. These papers and such other matters that 
you may have of a similar character are res inter alia. They 
are similar but not connected. Mr. Maddox: This was 
part of a plot to overreach the situation. These signatures 
aren’t the -same. The Court: That is a horse of another 
color. • * * You made a proffer of it and I permitted you 
to. I will exclude it.* * * I understand what you are try¬ 
ing to say. I do not agree with you. You are trying to 
prove a conspiracy or plan to take] over this woman’s prop- 
erty, and so forth. Well, all these matters are incidental 
We are concerned only uflth the execution of the alleged will, 

how it was Executed, if it zoos, and that is the only matter.” 

• • • 

(Before Jury) “The Court: • • • We are only concern¬ 
ed, Mr. Maddox, with the circumstances surrounding the 
alleged execution of the instrument of April 14, 1944, pur¬ 
porting to be the last will and testament of this decedent, 
and with nothing else. With reference to the admissibility 
in evidence of this so-called power of attorney, I have ex¬ 
cluded it, and that ruling stands.” (App. 80, 81) 

• • • 

(At Bench) “Mr. Maddox: We contend here that fraud 
is set up and deceit on the part of Frances Gertrude Scott, 
or Mrs. Metz, and this is part of that particular fraud that 
was carried on there in connection with the signing of this 
will. The Court: Mr. Maddox, apparently I am not mak¬ 
ing myself dear. You cannot prove that someone was negli¬ 
gent on the 14the day of April, 1944, by showing negligence 
upon the first day or the 6th day of April, or the 10th day 
of February, and I understand the law is covered by res 








inter alios acta, one among other things done has no pro¬ 
bative value which leads to proof of collateral issues and 
confusion on the main issue.’’ (App. 82) 

• • • 

‘ 4 Mr. Maddox: Now, I would like to renew again then my 
offer of the exhibits—The Court (interposing): Denied. 
Mr. Maddox: I haven’t finished, your Honor. The Court: 
1 understand you are referring now to the so-called powers 
of attorney? Mr. Maddox: Yes. The Court: That is 
denied. I have ruled on that, Mr. Maddox. * • •” (App. 95, 


“Mr. Maddox: May I say this: The theory on which I 
tried to get in this second step, is that it was to dominate 
this situation and overreach their aunt in drafting the 
second paper writing, I mean, this 1944 paper writing. 

The Court: It is res inter alios acta. • • •” (App. 97,98) 

• • • 

(Direct Examination of Caveatee Metz before Jury by 
Mr. Brick) “Q. Now, as the result of that did you get a 
power of attorney? A. Yes. Q. As a result of that power 
of attorney, what did you do with reference to Mrs. Adams? 
A. I discharged her. Q. When was that? A. March 
20th. • • • Mr. Maddox: 1 would like to have the date of 
that power of attorney fixed there. The Witness: The 

31st of March.” (App. 113) 

• • • 

“By Mr. Brick: * • Q. Then subsequent to that, did 

you come to my office and have a power of attorney written 

up? A. Yes.” (App. 114) 

• • • 

(Cross Examination of Appellee Metz by Mr. Maddox) 
* * Q. And then you testified that you called Mabel 
Adams on March 20,1944, and she left on the 21st, is that 
correct? A. March 20th > and she left on the 21st.” (App. 
118) 

• • • 

“Q. Then the power of attorney that you referred to 
was executed; is that correct? A. Yes. Q. Who drew 
that power of attorney? A. Mr. Brick. • • • Q. • • • 
(handing a document to the witness) • • • This is the 
power of attorney to which you referred? A. Yes, sir.” 
(Text of power of attorney at p. 177 of this Appendix, and 
photostatic copy, at pp. 37, 38, 39 of Record—Plaintiffs’ 
Exhibit No. 6). “Q. And the date is the 31st of March, 
1344. A. I would say that. I haven’t seen it on that. Q. 
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Who are the witnesses on that? A. Mrs. Mattie Edwards 
and Dr. Hawfield. Mr. Maddox: At this point, I wotdd 
like to introduce this in evidence, your Honor, and display 
it to the jury. Mr. Brick: I object. The Court: It is ex- 
eluded. I have ruled on that yesterday. The only matter 
this jury is concerned with is the circumstances surround¬ 
ing the execution of the instrument in question on April 
14,1944, and nothing else. I will exclude it, Mr. Maddox. 

* • • Mr. Maddox: May I approach the bench? The Court: 
No, sir. If it is in reference to that matter, no, sir. • • •” 
(App. 120) 

“Q. In your direct examination, Mrs. Metz, you refer¬ 
red to a power of attorney. Did you see your aunt sign 
that? A. No, sir. Q. When did you put your signature 
on that paper? A. At Mr. Brick’s office. Q. Well, wasn’t 
that signature that you put on there a matter of a witness— 
Mr. Brick (interposing): • • • I think that makes no differ¬ 
ence. By Mr. Maddox: Why did you attach your signa¬ 
ture to that? The Court: I have made a ruling on the 
power of attorney. We are not going into the) power of 
attorney. Mr. Maddox: This is cross-examination to im¬ 
peach her. The Court: 1 know it is cross examination hut 
we are not going into a collateral matter. * • # ” 

(At Bench) * ‘Mr. Maddox: We are trying to prove fraud 
here and we are trying to prove it by collateral matters, and 
all facts and circumstances, surrounding circumstances, 
enter the picture. The Court: You made a proffer yester¬ 
day with respect to that or the day before, and my ruling is 
the same. Mr. Maddox: But this is not offering it in evi¬ 
dence. This is simply for impeachment purposes to see 
what her recollection is, and we want to bring out all the 
truth in the case. The Court: I have madd my ruling, sir, 
and 1 stand hyit.* mm You are not going into that power 
of attorney.” (App. 123) 

• • • 

(Cross Examination of Mrs. Metz by Mr. Diamond, 
representing the Caveator Mabel Adams): “Q. • • • 

Your Aunt Mollie told you she wanted a power of attorney 
for her? A. She told me she wanted me to be power of 
attorney, and I didn’t know what to do about it So I asked 
Dr. Hawfield, and Dr. Hawfield suggested I go to Mr. Brick, 
and I went to Mr. Brick and told him about it, and he said 
he would get in touch with Dr. Hawfield and talk to him. 

• • •” (App. 134) 

• • • 

“Q. So that consequently you discharged Mabel Adams 
and she left the house on March 21st? A. Yes. Q. As I 
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recall your testimony yesterday • • • you said that you dis¬ 
charged Mabel Adams pursuant to the authority given you 
by that power of attorney; is that correct! Is that what 
you said yesterday! A. Yes, sure, according to the power 
of attorney papers I discharged -her after I had the au¬ 
thority, you know, to discharge her. • • V’ (App. 137) 

(At Bench) “Mr. Diamond: May we have tins introduc¬ 
ed in evidence after we show it to her!* She said that she 
fired pursuant to the power of attorney, and she said she 
fired her on the 21st, and the power of attorney is dated 
the 31st of March. The Court: Very welL • • •” 

(Before Jury) “By Mr. Diamond: Q. Mrs. Metz, I want 
to show you three documents • • • By the Court: Do you 
recognize them! A. Yes, I do. Q. What are they that 
you recognize them to be! A. They are power of attor¬ 
ney papers. By Mr. Diamond: Q. All the 31st day of 
March, 1944! A. Yes; uh-huh.” * * * “The exhibits were 
then admitted in evidence as ‘Caveators’ Ethel E. Pollard, 

et al., Exhibits 6, 7 and 8, respectively.” 

• • • 

. “By Mr. Diamond: Q. Then you were incorrect yester¬ 
day when you said that you had discharged Mabel Adams 
pursuant to this power of attorney, since the power of 
attorney is dated ten days after you discharged her! A. 
I just explained I got the authority first, and this was writ¬ 
ten up afterwards, see.” (App. 138) 

• • • 

(note: It will be observed by this Court that, after 
denying Appellants’ counsel the opportunity to proffer the 
powers of attorney on the same point (App. 120, above), 
the Court finally permitted Mr.' Diamond to introduce it 
into evidence solely to impeach Mrs. Metz, and not to ques¬ 
tion its validity; as mentioned above in tins Statement.) 

(At Bench) “The Court: • • • I want to make this dear: 
The reason why 1 have excluded anything concerning the 
nature of the circumstances with reference to the power of 
attorney, the alleged power of attorney, is because of the 
fact it is res inter alios acta. In other words, we are not 
trying the issue of whether she knew what she was doing 
when she executed the power of attorney. The V only thing 
we are interested in are the facts and circumstances sur¬ 
rounding the alleged instrument of April 14,1944. • • •” 
(App. 149) 

(Direct Examination of Caveatee Clayton Hawfield by 
Mr. Brick) “Q. Doctor, I hand you some instruments and 
ask you to look these over (handing documents to witness). 
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Tell us what thefy are. A. Well, what I have here is a 
power of attorney. * * * Q. Were you a witness to that! 
A. Yes. Q. On what date was that signed on, if you can 

tell! A. The 31st of March, 1944.” (App. 154) 

• • • 

(Cross Examination by Mr. Maddox) “Q. Now, Dr. 
Hawfield, I believe you were shown these papers yesterday 
marked Plaintiffs’ Exhibits 6, 7 and 8, • * • a paper called 
a power of attorney, dated the 31st day of March, 1944 
(handing documents to the witness). A. Yes, sir. Q. Is 
that your signature on those papers there as a witness! 
A. That is right Q. Is that Mrs. Edwards’ signature 
there as a witness! A. Of that I could not testify about. 
Q. Didn’t you see her sign it! A. No, sir, I didn’t. Q. 
She didn’t sign it when you signed as a witness, is that 
correct! A. I don’t recall having seen her sign it Q. 
Did you see Mary Elizabeth Ellyson sign these papers! 
Look at the papers particularly. A. Yes, I saw her. Q. 
But Mrs. Edwards didn’t sign when Miss Ellyson signed! 
A. No. I didn’t sign until Miss Mollie had signed. Q. 
But you didn’t see Miss Edwards sign that paper as a wit¬ 
ness at that time ! The Court; Well, now, we are not going 
into the validity of these papers. The only thing the wit¬ 
ness — Mr. Maddox (interposing): This is cross exam¬ 
ination. The Court: I know it is cross examination, hut 
we are not going into the validity of those papers.” (App. 
160) 

• • • 

“By Mr. Maddox: Q. Will you state, if you know, Doc¬ 


tor; of your own personal knowledge, why that power of 
attorney was signed Miss Mollie Ellyson instead of her 
usual name of Mary Elizabeth Ellyson! The Court: I 
exclude any reference to the power of attorney” < App. 161) 

Statutes and Rules Involved. 

United Stales Code (Congressional Service, 1948): 

Title 28, Chapter 83, Section 1291—Final Decisions of the 
District Courts: “The Courts of Appeals shall have juris¬ 
diction of appeals from all final decisions of the District 
Courts of the United States • • 

1940 Edition of the District of Columbia Code, Title 11: 

Section 301 • • • Courts of General Jurisdiction • • • 
“The District Court of the United States for the District 
of Columbia shall have general jurisdiction in law and 
equity, • • 
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Section 305 * * * Jurisdiction—Powers of District Courts 
Conferred. 

i ‘ The said court shall possess the same powers and exer¬ 
cise the same jurisdiction as the District Courts of the 
United States, and shall be deemed a court of the United 
States.” 

Section 306 • • • General Jurisdiction. 

“Said court • • • shall have cognizance • • • of all cases 
in law and equity between parties, both or either of which 
shall be resident or found within said district • • V’ 

Federal Rules of Civil Procedure: 

Buie 59(e): “A motion to alter or amend a judgment shall 
be served not later than 10 days after entry of the judg¬ 
ment.” 

Rule 73(a): “• • • The running of the time for appeal is 
terminated by a timely motion made pursuant to any of the 
rules hereinafter enumerated, and the full time for appeal 
fixed in this subdivision commences to run and is to be 
computed from the entry of any of the following orders 
made upon a timely motion under such rules: granting or 
denying * * • or granting or denying a motion under Buie 
59, to alter or amend the judgment; or denying a motion for 
a new trial under Buie 59.” 

Rule 60. Relief from Judgment or Order: 

“• * • (b) Mistakes; Inadvertence; Excusable Neglect; 
Newly Discovered Evidence; Fraud; Etc. On motion and 
upon such terms as are just, the court may relieve a party 
or his legal representative from a final judgment, order, or 
proceeding for the following reasons: (1) mistake, inad¬ 
vertence, surprise, or excusable neglect; (2) newly dis¬ 
covered evidence which by due diligence could not have 
been discovered in time to move for a new trial under Buie 
59(b); (3) fraud (whether heretofore denominated intrin¬ 
sic or extrinsic), misrepresentation, or other misconduct 
of an adverse party; (4) the judgment is void; (5) the 
judgment has been satisfied, released, or discharged, or a 
prior judgment upon which it is based has been reversed 
or otherwise vacated, or it is no longer equitable that the 
judgment should have]prospective application ; or (6) any 
other reason justifying relief from the operation of the 
judgment The motion shall be made within a reasonable 
time, and for reasons (1), (2), and (3) not more than one 
year after the judgment, order, or proceeding was entered 
or taken. A motion under this subdivision (b) does not 
affect the finality of a judgment or suspend its operation. 
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This rule does not limit the power of the court to entertain 
an independent action to relieve a party from a judgment, 
order, or proceeding, * * * or to set aside a judgment for 
fraud upon the court . Writs of coram nobis, coram vobis, 
audita querela, and bills of review and bills in the nature of 
of bills of review, are abolished, and the procedure for ob¬ 
taining any relief from a judgment shall be by motion as 
prescribed in these rules or by an independent action” 

Points on Which Appellants Rely. 

I. (a) The District Court erred in dismissing Appel¬ 
lants* second amended complaint (App. 17-41); and 
(b) in holding that “the proceedings and pleadings** 
in Appellants* independent action do not “take it out 
of the prohibitive provisions*’ of Rule 60(b) of the 
Federal Rules of Civil Procedure (App. 47, 66). 

II. The decree of March 4, 1947 (Administration No. 
67,046) is lacking in finality, still hanging in suspense, 
and of no legal effect (App. 49,52, 55; No. 9635: App. 
22-27). 

HI. The District Court abused its discretion and erred in 
refusing to grant Appellants an oral hearing on their 
motion to vacate and set aside the final order and 
judgment of April 19, 1950; it also erred in denying 
the motion (App. 47-55). 

IV. Rule 60(b), as amended, Federal Rules of Civil Pro¬ 
cedure, contemplates that there Shall no longer be any 
distinction made between extrinsic and intrinsic 
fraud, as to either motions or independent actions, as 
grounds for granting relief from a judgment or order; 
and, moreover, Appellants’ second amended complaint 
shows extrinsic fraud (App. 66). 

V. The District Court erred in dismissing Appellants* 
first amended complaint (App. 2-9,16, 62). 

Summary of Argument. 

1. (a) The District Court should have found that there 
was sufficient allegations of fact and evidence in the second 
amended complaint to grant relief. The motion of the 
appellees* should have been denied. The 






facts set up in complaint were assumed to be true, for the 
purpose of the motion to dismiss. An answer should ‘have 
been directed, in order that the merits of the case could be 
ascertained. There was fraud committed by these appel¬ 
lees on the appellants, other heirs at law and next of kin of 
the testatrix, and upon the court or courts, in procuring 
the Decree of March 4,1947. There was perjury committed 
in procuring this decree. There was an unlawful con¬ 
spiracy entered into by these appellees to make this will 
and procure the decree in question. There was a fraudu¬ 
lent power of attorney dated March 31, 1944, obtained by 
appellee Metz, under which she took over the person, 
property and affairs of testatrix. Appellees suppressed 
and concealed material evidence, and obstructed the ad¬ 
ministration of justice. Caveator Mabel Adams was dis¬ 
charged by appellee Metz without the knowledge or con¬ 
sent of testatrix. That, as a result of this unlawful con¬ 
spiracy, collusion, combination and agreement by and be¬ 
tween these appellees, and with others, to injure plaintiff- 
appellants in their property rights, and that of other heirs 
at law and next of kin of testatrix; and to cheat and defraud 
them out of their rightful shares of the estate of testatrix. 
That as a result of this carefully concocted plan and con¬ 
spiracy of the appellees, appellants, other heirs at law and 
next of kin of testatrix, 'have suffered great damages. 

(b) This is an independent action seeking relief from 
the judgment and decree of March 4, 1947, obtained by 
fraud and perjury as the result of an unlawful conspiracy 
and collusion by and between appellees, and with others. 

This is not a motion to set aside a judgment and grant 
a new trial. Buie 60(b) does not contain any prohibitions 
against independent actions. The amended rule manda- 
torily says that there are only two ways now for obtaining 
relief from a judgment, order or proceeding; and that is by 
way of a motion or independent action. There is nothing 
in this amended rule that requires an independent action 
to be filed within a year from the date of the decree it at- 
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tacks. Courts do not favor summary judgments. This new 
suit is based on newly discovered evidence and evidence of 
fraud that was excluded by the trial judge in the will-con¬ 
test case; and the issues set up here have never been in issue 
or adjudicated; fraud against these appellants, other heirs 
at law and next of kin, and against the court or courts in 
procuring said decree; and a conspiracy, carefully planned 
and carried out by these appellees, resulting in damages 
to these appellants, other heirs at law and next of kin. 
There are no prohibitive provisions in Rule 60(b) affecting 
independent actions such as the instant case. Appellants, 
under that amended rule, had the right and privilege to file 
a motion in the original action or an independent action to 
get relief from that judgment attacked. A motion would 
not have sufficed in this case; for three defendants were 
added to the caveat£fe0m the original case, as conspirators: 
The three attesting witnesses in the will matter. A motion 
could not have reached them, even if considered under the 
subsection six of Rule 60(b). 

2. The Decree of March 4, 1947, is lacking in finality, 
since there never was any definitive order in proper form, 
or any form, overruling caveator-Appellants’ motion for a 
new trial, to vacate said decree, and to set aside verdict 
of the jury, in the probate court (Administration No. 
67,046). It is doubtful that this court ever had jurisdiction 
of the case, when brought up on appeal (No. 9635). Assum¬ 
ing that there was never a final order and judgment under 
the decree of March 4, 1947, this instant case would be 
affected materially; also case No. 10,475, a companion case 
awaiting this appeal, to be heard together. If said decree 
is still hanging in suspense in the probate court, then No. 
10,475 might have to be sent back for proper further pro¬ 
ceedings, in accordance therewith. 

3. Before passing finally on the motion to dismiss appel¬ 
lants’ complaint the District Court Should have desired all 
the information possible on the questions involved; par¬ 
ticularly so in view of the fact that there are questions 
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involved that have confused and bewildered the Federal 
Courts for about fifty years. Besides, this amended rule 
has not any decisions in the appellate courts, as yet, to 
throw much light on the direct situation portrayed here, in 
the instant case, except by way of general principles. 
Hence, this case is one of first impression; and for that rea¬ 
son alone the District Court should have allowed an oral 
hearing, and a further argument on the facts and the law 
affecting the instant case, before passing it on to this court. 
There 'has been found new law that should have been shown 
to that court, in order to give him an opportunity to correct 
any possible error, as a last chance. Broader powers have 
been given to the courts, now, by that rule 60(b), as amend¬ 
ed. Appellants feel that the District Court considered the 
amended rule more narrow than formerly, and the ruling 
seems to support that view. 

4. Appellants believe the present trend, definitely, in 
such cases as the instant action, coupled with their view of 
rule 60(b) on its face, there is no nebulous distinction 
henceforth between intrinsic and extrinsic fraud. Recent 
decisions and commentators in Law School Journals, in 
their articles on fraud, seem to give great support to this 
view. Such decisions and comments are hereafter shown. 
Anyhow, appellants’ second amended complaint shows 
extrinsic fraud, according to the old yardstick: Fraud 
committed against these appellants and the court or courts, 
as the result of an unlawful conspiracy and collusion. 

5. The first amended complaint alleged sufficient ulti¬ 
mate facts of fraud committed by these appellees, and 
others, against the court or courts; and against these ap¬ 
pellants, other heirs at law and next of kin of testatrix, in 
obtaining the decree of March 4, 1947. If appellees felt 
that they did not have sufficient details on which to answer 
said complaint, the new Federal Discovery Rules could have 
been employed. Appellants feel that the spirit, intent, and 
the letter of the new rules have been violated here, by forc¬ 
ing them to an expensive appeal, in order to get justice; 
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Rule ONE has been violated. Only the ultimate facts are 
required to be pleaded, in a simple way. One is not requir¬ 
ed to plead evidence. 

ARGUMENT. 

L 

(a) The District Court erred in dismissing Appel¬ 
lants’ second amended complaint (App. 17-41); and 
(b) in holding that “the proceedings and pleadings” in 
Appellants’ independent action do not “take it out of 
the prohibitive provisions” of Rule 60(b) of the Fed¬ 
eral Rules of Civil Procedure (App. 47, 66). 

The fundamental question here is: Does Appellants’ 
second amended complaint set up facts sufficient to warrant 
any relief from the final order and judgment of March 4, 
1947; that is, does the charge of fraud upon the court or 
courts and upon the appellants and others, alleged in the 
second amended complaint to have been perpetrated by the 
caveatees in the former proceeding and three new defend¬ 
ants named in the present independent action, as the ob¬ 
jective and culmination of a conspiracy among them, and 
supported principally by facts not hitherto adjudicated or 
in issue between the parties, warrant equitable and/or 
legal relief under any state of facts or circumstances that 
may be proved thereunder? 

In passing upon the sufficiency of the amended complaint 
in considering the motion of the defendant-appellees to dis¬ 
miss it, the lower court was obliged to assume that all alle¬ 
gations of fact in the complaint were true; and further, to 
bear in mind that the burden was upon the defendant- 
appellees to show to a certainty that no relief could be 
granted appellants upon any set of facts or circumstances 
that might be proved at a trial of the cause. This is axio¬ 
matic in the law today. Hence, there was admitted: (1) 
The facts alleged to constitute fraud committed upon these 
appellants and other heirs at law and next of kin of Appel¬ 
lants and fraud committed upon the court or courts; (2) 
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the facts alleged as tending to prove that the decree of 
March 4,1947, was obtained by frand and perjury committed 
at the trial in Administration No. 67,046 (9635 of this 
court); (3) the facts alleged to show an unlawful conspiracy 
and collusion entered into by and between the appellees, and 
others, to injure Appellants and other heirs at law and next 
of kin of the testatrix in their property rights, and that, 
as the result of such unlawful conspiracy and collusion, and 
in execution thereof, the appellees brought about the entry 
of said decree, and thereby did great damage to these ap¬ 
pellants and others; (4) the facts alleged to show that the 
appellees, in pursuance of such conspiracy and collusion, 
and in perpetrating the frauds charged, interfered with the 
administration of justice, and concealed and suppressed ma¬ 
terial evidence; (5) the facts alleged to show that, as the 
result of the alleged fraudulent conduct of the appellees, 
these appellants and other heirs at law and next of kin of 
the testatrix have been cheated and defrauded out of their 
rightful shares of her property; (6) the allegations that the 
appellees, acting through the appellee Metz, discharged the 
caveator Mabel Adams on March 20,1944, without the con¬ 
sent or knowledge of the testatrix, and in order to prevent 
her interference in their plans, and, on March 31,1944, act¬ 
ing through the appellee Clayton Hawfield or other of the 
appellees, fraudulently obtained or forged a purported 
power of attorney in the name of the testatrix, giving the 
appellee Metz full control of and power over the person, 
property and affairs of the testatrix; (7) the allegation 
that the appellees, in pursuance of the unlawful conspiracy 
charged, had the contested paper writing of April 14, 
1944, signed by the appellees Mary Hawfield, McCombs and 
Edwards, as attesting witnesses, out of the presence of the 
testatrix and without her knowledge or request to do so; 
(8) the implied fact that when the appellees testified in the 
caveat proceeding that the testatrix, on the date of execu¬ 
tion of the purported will, was mentally alert, able to carry 
on a conversation and conduct her business, and competent 
to execute a will, they well knew, or should have known, that 
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such was untrue, and hence committed perjury; (9) the 
implied fact that the appellees, in defending the caveat case 
on appeal in this court (No. 9635), well knew that they had 
procured the decree appealed from through fraud and per¬ 
jury, and hence thereby perpetrated a fraud upon this court; 
(10) the allegation that the appellees’ attorney, who was al¬ 
so attorney for the caveatees in the caveat proceeding, had 
never been the attorney for the testatrix, but, at the time 
said purported power of attorney and will were drawn by 
him, and the execution of said purported will supervised by 
him, was attorney for the appellee Metz, (11) the facts 
set up as constituting due diligence in obtaining the newly- 
discovered evidence. 

No issue was set up in the caveat case as to due attesta¬ 
tion of the purported will The burden, however, was upon 
the caveatees to show that all the formalities of the statute 
as to due execution were complied with. This, as the record 
in the caveat case shows, they undertook to do by testi¬ 
mony of the three purported attesting witnesses at the out¬ 
set of the trial. (No. 9635; App. 28-38) It will be seen that 
the testimony of these witnesses discloses that not one of 
them testified that she signed as an attesting witness in the 
presence of the testatrix, as the law mandatorily requires, or 
with her knowledge or at her request. The second amended 
complaint charges positively that none of these witnesses 
signed in the presence of the testatrix. 

None of the fraud charged in the second amended com¬ 
plaint in the instant case as having been exercised upon the 
court or courts and upon the appellants and others by the 
appellees was passed upon or in issue in the caveat proceed¬ 
ing (which, of course, was a proceeding in rent as dis¬ 
tinguished from the present action in personam against the 
former caveatees and three other defendants). The issue of 
fraud in the will case was fraud exercised upon the testa¬ 
trix; which, incidentally, was not passed upon by the jury, 
but the verdict thereon directed by the court. The fraud 
here charged could not have been in issue in the will case. 
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The conspiracy against the appellants and others here 
charged was not, and could not have been, an issue in the 
will case. As stated, supported by the record, the appellants 
(caveators in the will case) did try, repeatedly, to intro¬ 
duce evidence of a conspiracy against the testatrix, as cir¬ 
cumstantial evidence to prove the charge of fraud against 
the testatrix; but the trial judge excluded evidence of even 
that conspiracy, as res inter alios acta. Hence, conspiracy 
in any form was not adjudicated, or in issue, in the will 
case. Neither the fraud nor the conspiracy charged in the 
instant case, therefore, are res judicata. The courts have 
consistently held it to be a fundamental fact that, to sup¬ 
port a plea of res judicata (raised in the instant case in the 
motion to dismiss), the issues determined must, or could, 
have been principally the same as those in the action in 
which the plea is raised. See U. 8. v. Hartford-Empire Co., 
(D. C. DeL, 1947), 73 F. Supp. 979. While it does not ap¬ 
pear that either Judge Matthews (who, in dismissing Appel¬ 
lants’ first amended complaint, granted them leave to 
amend) or Judge Tamm (who, in his pronouncement at the 
close of the hearing on the motion to dismiss the second 
amended complaint, seemed to base his decision on other 
grounds (App. 66), found the issues to be res judicata, that 
point was argued by counsel for appellees. As has been 
shown by quotations from the record on appeal in this court 
in the will case, the validity of the so-called power of attor¬ 
ney, which, in the will case, counsel for the appellees re¬ 
peatedly tried to inquire into as a circumstance bearing 
on the issue of fraud against the testatrix, was not in issue 
or passed upon in the caveat proceeding; the trial judge 
barring any evidence touching on the validity of the paper, 
also as being res inter alios acta, and finally permitting it 
to be introduced into evidence for the sole, limited purpose 
of impeaching the appellee Metz on her testimony that she 
had discharged the caveator Mabel Adams on March 20, 
1944, under its authority, when the paper itself was dated 
March 31, 1944. 







Counsel for appellees in the court below argued, and will 
undoubtedly again contend in this court, that whatever 
fraud rend?^ 

and therefore appellants are out of court, saying that, un¬ 
der Rule 60(b) of the Federal Rules of Civil Procedure, re¬ 
lief cannot be obtained by independent action for intrinsic 
frand( or on the basis of newly-discovered evidence), and 
must be sought by motion within the one-year period speci- I 
fied for motions on such grounds. Counsel cannot determine ^ 
from Judge Tamm’s pronouncement whether he agreed with 
this view of Appellees’ counsel, or whether he meant to con- p 
vey that the one-year limitations applied to independent N 
actions, but it is submitted that he was wrong in either case. ^ 
Even if Appellants by their independent suit sought a new , 
trial between the parties to a prior suit (which they do not i 
seek), and regardless of whether their suit was treated by 
the lower court as a motion or as an independent action^ ( 
constitute “excusable failure to act” and an absence of ( 
laches . Hence, if their pleading be regarded as a motion, it 
would come within the purview of Clause 6 of the rule, the *■ 
“other reason” clause, under the ruling in Klapprott v. J 
U. 8 ., (1949), 335 U. S. 601,336 U. S. 952, and U. 8. v. Back- A 
ofen, (CA-3,1949), 176 F. 2d 263, which fixes no time limita- V 
tion other than a reasonable time; while, as an independent \ 
action, the facts show that the doctrine of laches does not 
operate against it. Moreover, there can be no question, it is 
believed, that the fraud charged to have been perpetrated in 
pursuance and effectuation of an unlawful conspiracy, and 
based on evidence excluded by the trial judge in the caveat 
proceeding as well as newly-discovered evidence, is extrinsic 
and not intrinsic fraud. This question will be more fully 
covered under Section (b) hereof. The following cases sup¬ 
port Appellants’ contentions hereinabove made: 

L In Griffith v. Bank of New York, (CA-2, 1945), 147 
F. 2d 899, it was held: That a judgment is conclusive only 
as to the point or points expressly decided, and it is not 
res judicata on points which might have been included, but 
were not adjudicated. This was a case very similar to the 
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instant case. The appeal was from a judgment dismissing a 
complaint for failure to state a cause of action or claim upon 
which relief could be granted. The action was for damages 
against a testamentary trustee for breach of duty. The 
lower courts judgment was reversed and the case remanded, 
as we are asking this court to do in the case at bar. At 
page 901 of the opinion the Court also said: 

“But we cannot agree with the District Court’s fur¬ 
ther conclusion that a judgment cannot be attacked col¬ 
laterally, and that parties seeking relief must do so in 
the original action. For it is well settled that the Fed¬ 
eral Courts may exercise their equity powers so as to 
set aside, enjoin enforcement of, or ignore, a State 
Court judgment obtained by fraud. Marshall v. Holmes, 
141U. S. 589; 12 S. Ct. 62,33 L. Ed. 870. And though it 
was once thought necessary that such fraud be ‘ex¬ 
trinsic’, so that it could not have been considered in the 
original action , United States v. Throckmorton, 98 
U. S. 61, * • # the later cases no longer seem to adhere 
strictly to even this limitation. Marshall v. Holmes, 
supra, Publicker v. Shallcross * * '. 

“Cf. Hazel-Atlas Glass Co. v. Hartford-Empire Co., 
322 U. S. 238, * • V’ 

If the doctrine above enunciated applies to a judgment 
obtained in a State Court, there can be no question that it 
applies to a judgment of the same District Court in which 
relief is sought. 

2. In Wooldridge Mfg. Co. v. R. G. LaToumeau, Inc., 
(N. D. Calif., 1948), 79 F. Supp. 908, at page 909, the Court 
stated: 


f 
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“Under the Federal Rules of Civil Procedure, on a J 
motion to dismiss, the complaint must be viewed in the 
light most favorable to the plaintiff, and a complaint *< 
should not be dismissed for insufficiency excevt where 
it appears to a certainty that the claim for relief could 
not be sustained under any state of facts which could 
be proved in support of it. Ivancik v. Wright Aero¬ 
nautical Corp., D. C.. 68 F. Supn. 270: Federal Rules ^ 
of Civil Procedure, rule 8(a), 28 U. S. C. A. • • ^ 

This California case involved a patent matter, but the 
principles are applicable to the instant case. On the same 
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page the Court, after discussing active and inactive fraud, 
said: 

“Again the Hazel-Atlas v. Hartford decision is cited 
with approval by a court discussing the setting aside 
of a judgment obtained by fraud in Griffith v. Bank of 
New York, 2 Circ., 147 F. 2d 899, 901,160 A. L. R. 134, 
saying: ‘And though it was once thought necessary that 
such fraud be “extrinsic”, so that it could not have been 
considered in the original action, • • • the later cases 
no longer seem to adhere strictly to even this limita¬ 
tion.’ ” 

The fact that this late District Court case was decided in a 
California district, and quotes with approval from the 
Griffith case as to the elimination of the distinction between 
extrinsic and intrinsic fraud in cases of this kind, is very 
significant and particularly worthy of note, because of the 
fact that Federal Rule 60(b) was based on the California 
rule, which was in line with the ruling in the District of 
Columbia Urice case (1920), 59 App. D. C. 202, that fraud to 
sustain such an action must be extrinsic, and earlier Cali¬ 
fornia cases have held strictly to this view. It shows that 
California has recognized the modern trend in this con¬ 
nection. Cf. Jusserand v. Taylor, (1946), 159 F. 2d 249; and 
U. S. v. Hartford Empire Co., (D. C. Del., 1947), 73 F. Supp. 
979. 

3. In Puhlicker v. Shallcross, (1939), 106 F. 2d 949,126 
A. L. R. 386, cited with approval in the Hazel-Atlas case, 
322 U. S. 238, supra, the Court said, at the outset: 

“The first time this case came before us counsel for 
appellant-respondent demurred to and so testimonially 
admitted the truth of the facts alleged by petitioner- 
appellee. We understood that he did so purely for the 
purpose of testing the law. We felt that the cause 
might be more justly decided if all the facts were known, 
and remanded it to the District Court with directions to 
file an answer and proceed to hearing on the merits. 
Puhlicker v. Shallcross, 3 Circ., 103 F. 2d 596, 597, Ap¬ 
pellant’s new counsel evidently did not share our feel¬ 
ing. Hir answer again in substance admits the crucial 
averments of the petition (by styling this as immaterial 
and not requiring an answer). See Rules of Civil 
Procedure for the District Courts of the United States, 
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Buie 8(d), 28 U. S. C. A., following Section 723c. No 
further facts are added. Thanks to the cooperative 
gesture on the part of counsel, we are now back where 
we started—testing a pure question of law. * * •” 

There followed in the opinion a legally philosophical dis¬ 
cussion on the position taken by the appellant in the case, 
and of the Throckmorton case, supra, upon which case the 
appellant principally relied; and, at page 950, the Court 
said: 

\ 

“We do not consider ourselves bound by that case 
for two, as we think, excellent reasons. We do not be¬ 
lieve it applies to our circumstances, and we do not be¬ 
lieve it is the law of the Supreme Court today. That 
august body gave full validity to two ancient Latin max¬ 
ims, interest rei publicae ut sit finis litivm and nemo 
debet bis vexari pro una et eadem causa. Their doing 
so has been discussed and criticised in 22 Harvard Law 
Review 600 (Note) and in 49 Harvard Law Review 327 
(Note). In the first, the learned commentator says:” 
(Quoting extensively therefrom) Continuing, at page 
951 the Court said: “Rather to our surprise appellant’s 
counsel seemed unaware of the existence of another 
later and conflicting decision in the Supreme Court, 
namely, Marshall v. Holmes, 141 U. S. 589 * * *. That 
conflict has been a source of bewilderment to the in¬ 
ferior Federal Courts ever since 1891. Three years 
after that one Circuit Court of Appeals sought enlight¬ 
enment by way of certificate, Gruver v. Faurot, Circuit 
Court, 64 Fed. 241; Gruver v. Faurot, 7 Cir. 76 Fed. 257. 
Their failure to receive it, Gruver v. Faurot, 162 U. S. 
435„ • • * must have discouraged others of us, because 
in 1935 we find a District Court saying: ‘It may seem 
that this case is in conflict with the case of United States 
v. Throckmorton, 98 U. S. 61 • • V where the rule is 
more restricted. 

“ ‘An attempt was made by the Circuit Court of Ap¬ 
peals of the Seventh Circuit in the case of Gruver v. 
Faurot , 162 U. S. 435 * * * to get the Supreme Court 
of the United States to settle any conflict, but the Court 
refused, and thus each of these cases stands as an au¬ 
thority for the choice of the District Courts. The deci¬ 
sions of the various Federal Circuits and District 
Courts reveal that one or the other of these cases has 
been followed.’ American Bakeries Company v. Vinina, 
D. C. 13 F. Supp. 323, 325.” 
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At page 951 of the opinion in the Shallcross case, this 
Circuit Court refers to an article in the Columbia Law Re¬ 
view, wherein the commentator reviews the conflicting de¬ 
cisions and rules made, and views with cynicism and extreme 
disapproval the nebulous distinctions made by some courts 
between intrinsic and extrinsic fraud, particularly where 
the fraud consists of false evidence introduced in a trial 
and perjury committed therein. This Court seems to say 
that the Supreme Court has sidestepped the question and 
left the matter in confusion. The decision quotes extensive¬ 
ly from the discussion in the Columbia Law Review (21 
Columbia Law Review, 268, 269, 270 (Note)), which ap¬ 
parently holds the view that fraud is fraud, regardless of 
whether it be intrinsic or extrinsic and whether it was com¬ 
mitted on a court or courts or on the appellants; that where 
a complaint sets up either intrinsic or extrinsic fraud as 
ground for relief from a judgment, the case should be tried 
on its merits to ascertain the truth or falsity of the allega¬ 
tions made; and that a little delay is of less importance than 
is the matter of affording the plaintiff a full opportunity to 
obtain justice by means of a trial. In concluding, the Court, 
at page 952 of the decision said: 

“In our judgment, and if the case arises, the harsh 
rule of United States v. Throckmorton, above cited, will 
be modified in accordance with doctrine of Marshall 
v. Holmes, above cited. We believe truth is more im¬ 
portant than the trouble it takes to get it.” 

The lower court vacated the decree (collaterally attacked) 
and Publicker appealed. The Circuit Court affirmed the 
lower court’s action. 

4. In Hazel-Atlas Glass Co. v. Hartford-Empire Co., 
(1944), 322 U. S. 238, at page 244, the Supreme Court said: 

“But where the occasion has demanded, where en¬ 
forcement of the judgment was manifestly unconscion¬ 
able, Pick ford v. Talbot, 225 U. S. 651, 657, they” 
(courts of equity) “have wielded the power without 
hesitation.” (Citing in footnote the Art Metal Works, 
Publicker, supra, C. R. L & P. Ry., Pickens, Lehman 
and Bolden cases) “Litigants who have sought to in¬ 
voke this equity power customarily have done so by 
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bills of review or bills in the natnre of bills of review, 
or by original proceedings to enjoin enforcement of a 
judgment.” (Several cases cited in footnote) “And in 
cases where courts have exercised the power, the relief 
granted has taken several forms: setting aside the judg¬ 
ment to permit a new trial, altering the terms of the 
judgment, or restraining the beneficiaries of the judg¬ 
ment from taking any benefits whatever from it. ,, (Cit¬ 
ing in footnote Freeman on Judgments) “But whatever 
form the relief has taken in particular cases, the net 
results in every case have been the same; where the 
situation has required, the court has, in some manner, 
devitalized the judgment even though the term at 
which it was entered had long since passed away. ’ ’ 

The Court then proceeded to discuss the fraud charged 
in the particular case, and, at page 246, further stated: 

“The Circuit Court did not hold that Hartford’s 
fraud fell short of that which prompts equitable inter¬ 
vention, but that Hazel had not exercised proper dili¬ 
gence in uncovering the fraud and that this should 
stand in the way of its obtaining relief. We cannot 
easily understand, under the admitted facts, how Hazel 
should have been expected to do more than it did to un¬ 
cover the fraud. • • * ” 

And further, at page 248: 

“Equitable relief against fraudulent judgments is not 
of statutory creation. It is a judicially devised remedy 
fashioned to relieve hardships which, from time to time, 
arise from a hard and fast adherence to another court- 
made rule, the general rule that judgments should not 
be disturbed after the term of their entry has expired. 
Created to avert the evils of archaic rigidity, this eauit- 
able procedure has always been characterized by flex¬ 
ibility which enables it to meet new situations which de¬ 
mand equitable intervention, and to accord all the re¬ 
lief necessary to correct the varticular injustices in¬ 
volved in these situations.” The lower court was re¬ 
versed.” 

In a dissenting opinion, at page 251, Mr. Justice Roberts 
said: 

“No fraud is more odious than an attempt to subvert 
the administration of justice. The Court is unceremo¬ 
nious in condemning the transaction disclosed by the 
record. Our problem is how best the wrong should be 
righted and the wrongdoer pursued. # * # ” 




It is submitted that the principles enunciated in the Hazel- 
Atlas case are particularly applicable to the facts in the in¬ 
stant case; for here are shown a conspiracy and collusion 
on the part of the appellees to subvert the administration of 
justice and get into their control and possession the entire 
estate of the testatrix by fraudulent means. (See Nos. 9635 
and 10,475). It is submitted that even a cursory reading 
of the records in the cases in this court here referred to, in 
conjunction with the record in the instant case, will indicate 
plainly that perjury was freely committed in procuring the 
decree of March 4,1947; and will show further that justice 
can only be accorded these appellants j? y reversing the de¬ 
cree dismissing the seccmc/^mplaint and requiring the ap¬ 
pellees to answer, to the end that the truth may be brought 
out at a trial of the issues with all available evidence before 
the Court. 

See also United States v. Hartford-Empire Co., supra, 
wherein the distinctions between the prior proceedings and 
the independent action seeking relief therefrom, as pointed 
out by the court, were very similar to those pertaining to the 
instant case. In the opinion, at page 981, the court said: 

“Supporting its position, defendant argues its right 
to ‘571-3’ ” (patents) “was decreed by a court of com¬ 
petent jurisdiction against the Commission of Patents’’ 
and “defendant’s right to hold these patents has be¬ 
come res judicata; ***. Fraud is the issue in the case 
at bar. That issue, unth respect to the government vis- 
a-vis defendant, has never been adjudicated before. * * # 
I am concerned here with a direct action to cancel pa¬ 
tents for frauA in the procurement. Moreover, a Sec¬ 
tion 4915 proceeding is administrative in nature. * * * 
The crux of plaintiff’s case is the Section 4915 decrees 
were procured by fraud and deceit, and the government 
attacks here not the judgments of those courts author¬ 
izing the issuance of the patents, but the defendant in 
personam for fraud in obaining the patents in suit. # * 

The suit at bar—even if it be said to involve rights aris¬ 
ing under Section 4915 proceedings in another juris¬ 
diction—is an original and independent action between 
the parties.” 
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Similarly, the case at bar is an original, independent ac¬ 
tion between the parties seeking relief from the decree in 
the caveat case, for fraud in the procurement; and, also, it 
is an action in personam, whereas the caveat proceedings 
was in rem —the decree therein merely upheld the validity 
of the contested will and admitted it to probate. 

A learned and very enlightening treatise on “ Fraud and 
Federal Relief from Civil Judgments ,, is to be found in 55 
Yale Law Journal, (June, 1946), beginning on page 623. 
This Court is doubtless thoroughly cognizant with the views 
therein expressed by the scholarly author of Moore’s Fed¬ 
eral Practice and his collaborator; and the article has been 
widely cited and quoted from with approval in many Fed¬ 
eral decisions since its publication. It will be noted, too, 
that it appeared prior to the decision in the Wooldridge- 
LaToumeau California case, supra. Equitable relief from 
judgments, orders and decrees can now be said to be statu¬ 
tory under Rule 60 of the Federal Rules of Civil Procedure. 

5. See Appellants’ statements of points and authorities 
in opposition to Appellees’ motions to dismiss complaints 
(App. 42,10). Cf. Fraser v. Doing (C. A. D. C., 1942), 130 
F. 2d 617; Root Refining Co. v. Universal Products Co. 
(CA-3, 1948), 169 F. 2d 514 (cert. den. 335 U. S. 912; 336 
! U. S. 915); Brady v. Beams (CA-10, 1947), 132 F. 2d 985 
(cert. den. 319 U. S. 747; 784); Bushey v. Hedger (CA-2, 
1942), 167 F. 2d 9; Caldwell v. Taylor (Calif. Sup. Ct. 1933), 
23 Pac. 2d 758, 88 A. L. R. 1195; Hodge v. Huff (C. A. D. C., 
1944), 78 U. S. App. D. C. 329,140 F. 2d 686; Toledo Scales 
Co. v. Computing Scales Co. (1923), 261 U. S. 399; Irvin v. 
Buick Motor Co. (1937), 88 F. 2d 947; Park v. Park (CA-5, 
1941), 123 F. 2d 370; Whittaker v. Brictson Mfg. Co. (1930), 
43 F. 2d 485; Kroese v. General Steel Casting Corp. (CA-3, 
1950), 179 F. 2d 760; Riley v. Union Pac. R. Co. (D. C. Wyo., 
1950), 88 F. Supp. 391; Catrino v. U. S. (CA-9, 1949), 176 
F. 2d 884; 18 U. S. C. A., Sec. 1503; Boston & Maine R. Co. 
v. Delaware & H. Co. (1933), 264 N. Y. S. 470; State v. Vin¬ 
cent et al. (Sup. Ct. Oreg., 1935), 52 Pac. 2d 203; Chicago, 
etc., Ry. Co. v. Calicotte (CA-8,1920), 267 Fed. 799; O y Don- 








nell v. Breumger (Dist. Ct. D. C., 1949), 77 W. L. R. 1202; 
Kohler v. Jacobs (CA-5 , 1943), 138 F. 2d 440; Levenson v. 
B. & M. Fum. Co. (CA-2,1941), 120 F. 2d 1009; Schmidt v. 
United States (CA-10,1949), 179 F. 2d 724; Oman v. United 
States (CA-10,1950), 179 F. 2d 738; Peters v. B. & 0. R. Co. 
(1949), 9 F. R. D. 548; Hirshman v. Mine Safety Appliance 
Co. (D. C. Pa., 1944), 54 F. Supp. 588; Perrott v. United 
States Baking Corp. (D. C. Del., 1944), 53 F. Supp. 953. 

6. As to summary dismissal of a complaint, see the fol¬ 
lowing cases: The Kroese case, supra; Socony-Vacuum Oil 
Co. v. AUied Oil Corp. (CA-7, 1949), 178 F. 2d 239; The 
Wooldridge case, supra; the Schmidt case, supra; Freemont 
Cake & Meal Co. v. Wilson (D. C. Neb., 1949), 13 Fed. Rules 
Serv. 12b.34, Case 1, and many cases cited therein; also, 
numerous cases at pages 134-136, Federal Rules Digest, 
Vol L 

See also, Hunter v. Mitchell (C. A. D. C., 1950), 180 F. 
2d 763; Colby v. Kline (CA-2,1949), 178 F. 2d 872; Southern 
Rail & Equipment Co.v. Midwest Mfg. & Plating Co. (CA-7, 
1949), 178 F. 2d 390; Plank v. Schifter (D. C. Pa., 1949), 13 
Fed. Rules Serv. 56c.41, Case 2; Grimes v. N. T. Life Ins. 
Co. (D. C. Pa. 1949), 13 Fed. Rules Serv. 56c.41, Case 1. In 
the Hunter case, supra , it was held that summary judgment 
cannot be granted if there is a genuine issue of material 
fact involved; that such an issue cannot be determined upon 
summary judgment. In the Plank and Grimes cases, supra, 
the Court held that the moving party has the burden of 
showing absence of a genuine issue of material fact and all 
doubts are to be resolved against the moving party. It is 
submitted that there can be no question whatsoever that 
the appellants* second amended complaint did set up genu¬ 
ine issues of material facts, and that the appellees, in their 
motion to dismiss and their argument thereon, utterly fail¬ 
ed to sustain the burden the law cast upon them to show that 
it did not. Also, see Dewey v. Clark (C. A. D. C., 1950), 180 
F. 2d 766; Bd. of National Mission ( 7CA-1950), 182 F. 2d 
362. 






36 


% 

7. As to pleading frcmd: See the following: In Lowe , 
Inc. v. Mackinson (D. C. Ohio, 1950), 13 Fed. Rules Serv. 
12e.21, Case 3, it was held: While fraud must be pleaded 
with particularity, evidence material need not be given but 

i the facts which constitute the fraud must be pleaded. If 
i the fraudulent acts are detailed with enough particularity 
to inform defendants of what the plaintiffs claim was fraud¬ 
ulent conduct, that is sufficient. 

In C. I. T. Financial Corp. v. Sachs (D. C. N. Y., 1950), 
14 Fed. Rules Serv. 9b.l, Case 1, the Court held: While 
fraud must be pleaded with particularity, the complaint 
must still constitute a short and plain statement of the 
claims. General allegations of fraud are not sufficient, but 
evidence may not be pleaded. 

8. In 55 Yale Law Journal (June, 1946), supra, the 
i writers of the article, at page 639, said : 11 In Fraser v. Doing 
i (D. C. App. 1942), 130 F. 2d 617, the Court held that the 

first savings clause in rule 60(b) preserves the remedy 
formerly available by a bill of review or a bill in the nature 
of a bill of review, which granted relief on the following 
! grounds: (a) For error of law apparent on the face of the 
record without further examination of matters of fact; 
(b) because of new facts discovered since the decree which 
should materially affect the decree and probably induce a 
j different result; and (c) for fraud in procuring the decree. 
• • • Apparently in a proper case relief may be obtained 
either by an original action as in Fraser v. Doing , or by mo¬ 
tion, as in Wallace v. U. S. (CCA-2, 1944), 142 F. 2d 240. 
In Fiske v. Buder (CCA-2, 1942), 125 F. 2d 841, extrinsic 
1 fraud was involved and relief was accorded by motion, and 
without the necessity of an independent action, long after 
the six-months period has expired. ’’ 

And, further, at page 629 of the article, Note 266, it is 
stated: 

“Since courts exist to do justice, any fraud m the 
presentation of a case to the court could plausibly be 
said to be fraud upon the court , whether it be accom¬ 
plished through the bribery of a member of the court or 




37 


jury, by the use of false or prejured testimony, by con¬ 
cealing or suppressing facts, or reference in a brief to 
supposedly impartial authorities when these are known 
to be otherwise, or by resorting to any sharp practice 
that hinders the fair presentation of a claim or defense. 
The Committee note cites Hazel-Atlas Glass Co. v. 
Hartford-Empire Co., 322 U. S. 238 (1944) as an ex¬ 
ample of fraud upon the court. • • * Fraud there was. 
But why this was more of fraud upon the court than any 
type of fraud that interferes with the administration 
of justice is not apparent .” 

Appellees have argued, and will again argue, no doubt, 
that even though fraud was perpetrated upon the court and 
perjury committed in the procurement of the decree admit¬ 
ting the said paper writing of April 14,1944, to probate and 
record, it is all res judicata and no relief can now be had by 
the appellants. That this is not the law, it is believed this 
, ^ court will agree. 

/ ir) It was error for the lower court to dismiss the second 
^ amended complaint on the ground, announced by the court 
at the hearing on the motion to dismiss, that it was tarred 
by the one-year limitations of Rule 60 (b); for neither by 
the rule nor the general law applicable to independent ac¬ 
tions for relief from judgments or decrees is there any 
time limitation other than laches; and certainly no laches 
appears in the case at bar—rather, there appears what the 
Supreme Court in Klapprott case, supra, termed “excus¬ 
able failure to act, iy as to the application or motion of Klap¬ 
prott, and held that such “excusable failure to act” consti¬ 
tuted one of the other reasons contemplated by Clause 6 of 
the rule, and hence the motion was barred by no time limita¬ 
tion other than a reasonable time. So that, as argued above, 
even if the lower court meant by his prononucement to ap¬ 
ply the one-year limitations fixed by the rule for motions on 
specified grounds to the instant case, he was, nevertheless, 
in error; for “ excusable failure to act ,f conclusively ap¬ 
pears in the complaint. 

In Excello Corp. v. Connor (D. C. N. J. 1950), 14 Fed. 
Rules Serv. 12b.34, Case 1, the Court held: That a motion 
to dismiss, etc., must be denied unless it appears to a cer- 






tainty that the plaintiff would be entitled to no relief un¬ 
der any state of facts that might be proved under the com¬ 
plaint at the trial (see cases cited therein.) Also, Kansas- 
NebrasJca Natural Gas Co. v. City of Hastings (D. C. Neb. 
1950), 14 Fed. Rules Serv. 12b.34, Case 2; and Stevens v. 
Howard D. Johnson Co. (CA-4, 1950), 181 F. 2d 390. Cf. 
Menasche v. Sutton (D. C. N. Y. 1950), 90 F. Supp. 531, 
where at page 533, the Court said: 

“Moreover, since this is a motion under Rule 60(b) 
* * * and not an independent action , the ‘reasonable 
time’ requirement applies. • • • All things consider¬ 
ed, I do not regard this motion as timely. • • • If this 
motion is really addressed not to fraud on the court but 
to ordinary fraud, the motion should have been made 
within a period of one year, under Rule 60(b). • • • I 
intimate no opinion as to the right of the defendants to 
institute an independent action to be relieved of or to 
set aside the judgment.” 

The lower Court’s announced ground for dismissing the 
second amended complaint, that it was barred by the one- 
year limitations of Rule 60(b), has a most material bear¬ 
ing on the question of whether or not his dismissal was 
error. He said that he did not see anything in the plead¬ 
ings or proceedings that would take appellants’ indepen¬ 
dent suit out of the prohibitive provisions of Rule 60(b). 
As mentioned above, Appellants can only conjecture what 
the Court meant by this statement. He may have meant 
that the one-year limitations of the rule applied to indepen¬ 
dent actions , or he may have meant that the grounds set up 
by Appellants were such as could only be set up by motion; 
Appellants cannot determine. The Court handed down no 
opinion or findings to enlighten Appellants further as 
to his conclusions and how they were arrived at, although 
a request for such findings was made by Appellants both 
in their opposition to the motion to dismiss and in their mo¬ 
tion for a rehearing and to vacate the order of dismissal 
(App. 42, 47-50). Appellants felt that it was highly desir¬ 
able, in a case such as this, and for the appellate court’s 
guidance, to have the Court state the basis for his decision 
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and how it was arrived at, in detail. It is submitted, fur¬ 
ther, that the Federal Rules contemplate that this shall be 
done in connection with all final and appealable orders. 
See Publicity Bldg. & Realty Cory. v. Harmegan (CA-8, 
1943), 139 F. 2d 583, wherein, at page 586, the Court said: 

“Unless the reason for the dismissal of a complaint 
is obvious, we think the Court should state the ground 
upon which it relies in ordering the dismissal.” 

Also, Life Savers Corp. v. Curtis Candy Co. (CA-7,1950), 
14 Fed. Rules Serv., 52a.ll, Case 1. In Winter Park T. & T. 
Co. v. Southern Bell T. £ T. Co. (CA-5,1950), 181 F. 2d 341, 
it was held: Where inconsistent hypotheses might be drawn 
from the facts and they reveal aspects as to which minds 
of reasonable men might differ, and there is substantial 
controversy as to how the parties view their rights and 
obligations, the court should not grant summary judgment 
without making findings of fact and conclusions of law. 
This case was reversed and remanded for findings. (See 
also cases cited therein; particularly the Kennedy case, 334 
U. S. 249). 

1. This is an independent action, filed under established 
law, and under Rule 60(b), Federal Rules of Civil Proced¬ 
ure, which abolishes certain of the old common-law remedial 
tools and provides that thereafter there shall be only two 
ways to get relief from an order or judgment. Even on a 
motion under the “other reason’* clause of the rule, as the 
Klapprott and Backofen cases, supra, point out, the one- 
year limi tation does not apply; and, as Appellants have at¬ 
tempted to emphasize in this appeal, the facts on which 
their independent action is based would bring their case 
within the “other reason” clause if the complaint were 
treated as a motion. See also the Menasche case, supra. 
The only limitation that could possibly apply to this original 
suit is laches; that is, whether or not Appellants filed 
their suit within a reasonable time after discovery of the 
new evidence on which it is in part based, and whether or 
not they pursued due diligence in uncovering the new evi¬ 
dence. As the amended complaint shows, the suit was filed 
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almost immediately after Appellants succeeded in obtaining 
i the affidavit of Eunice Tracy Guthrie, and the complaint 
1 also shows that they were duly diligent in tracing this 
new witness and securing her affidavit. Her affidavit, of 
course, contains the most material new facts alleged in 
the complaint; and, as to the other new facts, it is also 
shown that Appellants could not have discovered them 
sooner. 

Appellants’ new suit is not a mere application to have 
the caveat decree set aside and a new trial granted on the 
ground of newly-discovered evidence, as it seems to have 
been regarded by both the Motions Judge and counsel for 
the caveatees. A new trial is not sought by the suit; it 
seeks equitable relief from the decree, and legal relief in 
the form of damages resulting from the fraudulent con¬ 
spiracy charged. True, the charges of fraud and conspir¬ 
acy are based mainly on newly-discovered evidence; but, 
as the complaint discloses, before the discovery of the new 
evidence Appellants did not have sufficient material evi¬ 
dence on which to base such charges. The amended com¬ 
plaint shows that as soon as Appellants obtained the affida¬ 
vits indicating that perjury had been committed in the will 
trial, that a conspiracy had been entered into to perpetrate 
fraud upon these appellants and upon the court or courts, 
and that the decree of March 4,1947, had been obtained in 
pursuance of the conspiracy, the instant suit was filed 
(June 28, 1949; App. 1). Appellants are asking only for 
an opportunity to try this case before a jury, on the evi¬ 
dence now available to them, and on the genuine issues 
presented by their second amended complaint—issues not 
tried in the caveat case—so that the truth or falsity of the 
charges made may be thereby determined. (See records 
in Cases Nos. 9635 and 10,475 of this court). 

In United States v. Backofen (CA-3,1949), supra (which 
with four other cases, was held up until the Klapprott 
ease had been decided by the Supreme Court), at pages 265 
and 266, the Court said: 






“Amended Rule 60(b), as said, became effective 
March 19, 1948. As amended, the rule, among other 
things, increased from six months to a year the time 
for making the motion for relief from a judgment on 
the ground * ' *. It added to the rule the power of 
the Court to relieve the party from a final judgment 
for ‘any other reason justifying relief from the opera¬ 
tion of the judgment.’ This provision carries no limi¬ 
tation of time other than the general restrictions apply¬ 
ing to the motion whatever its basis, namely, that the 
motion shall be made within a reasonable time. • • • In 
Klapprott, despite the fact that amended Rule 60 (b) 
did not become effective until after the District Court 
had denied the motion to set aside the denaturalization 
judgment and we had affirmed the action, the Supreme 
Court held that amended Rule 60(b) should be ap¬ 
plied.” 

And, further, at page 267: “Applying amended Rule 
60(b) in accordance with the directive of the Supreme 
, Court, the question is the same as in the other matters 
previously considered, namely, whether the allega¬ 
tions of the petition warrant invoking the ‘any other 
reason’ clause of 60(b), to which the one-year limita¬ 
tion does not apply.” 

And, at page 269: “Amended Rule 60(b) m abolish¬ 
ing biUs of review provides that ‘the procedure for ob¬ 
taining any relief from a judgment shall be by motion 
as prescribed in these rules or by am, independent ac¬ 
tion , • • •’. The Supreme Court’s amended judgment 
of April 4,1949, in the Klapprott case, 336 U. S. 942,69 
S. Ct. 384, 398, remanded the cause to the District 
Court, ‘with directions to receive evidence on the truth 
or falsity of the allegations contained in petitioner’s 
petition to vacate the default judgment entered in the 
denaturalization proceeding.’ Such course will be fol¬ 
lowed in each of these appeals.” 

"Whether this independent action comes within the pur¬ 
view of the “other reason” clause of the (b) section of 
Rule 60, entitled “Relief from Judgment or Order,” or is 
covered by the general statement following the “other rea¬ 
son” clause in that section as to independent actions, makes 
no difference so far as the one-year limitations of that sec¬ 
tion are concerned; in either case the “reasonable time” 
has no fixed limitation. It is submitted that the lower court 
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and the appellees have failed to distinguish between motions 
on the specified grounds and independent actions such as 
the case at bar. Moreover, it is contended that even mo¬ 
tions on the grounds limited in Clauses 1, 2 and 3 of the 
section would not be barred by the one-year limitation if, 
in addition, any other reason justifying relief—such as, 
“excusable failure to act”—were shown. This view, it is 
believed, is in line with the ruling in the Klapprott case, 
supra. Appellees’ counsel, however, argued below that the 
other reason provided for in Clause 6 could not encompass 
any ground limited by the first three clauses, but must be 
some reason entirely distinct and apart therefrom; and, for 
aught that appears in the District Court’s pronouncement 
to the contrary, his dismissal of the second amended com¬ 
plaint was based on this view. By its terms it appears 
quite clear that the rule places the one-year limitation only 
on motions on the specified grounds and not on independent 
actions; and expressly does not limit the power of the court 
as to independent actions. It is believed, too, that no other 
interpretation can be placed upon the rule than that, in 
abolishing the old writs, etc., it left the litigant free to seek 
the relief formerly covered by such remedies either by mo¬ 
tion or independent action, as the situation might warrant. 
The lower court, however, so far as Appellants can deter¬ 
mine by his pronouncement (App. 66) held otherwise. 

2. In the Klapprott case, supra, the Supreme Court re¬ 
fers to amended Rule 60(b) and sets the rule out verbatim 
in a footnote on page 609. It comments on the broader 
powers to set aside judgments given by the amended rule 
than by the old rule (which is also set out verbatim on page 
609); and then states, on page 613: 

“It is contended that the one-year limitation bars 
petitioner on the premise that the petition to set aside 
the judgment showed at most nothing but ‘ excusable 
neglect.’ And of course the one-year limitation would 
control if no more than ‘neglect’ were disclosed by the 
petition. In that event the petitioner could not avail 
himself of the broad ‘any other reason’ clause of 60(b). 
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But petitioner’s allegations set up an extraordinary 
situation which cannot fairly and logically be classified 
as mere ‘negle&\ on his part. The undenied facts set 
out in the petition reveal far more than a failure to de¬ 
fend the naturalization charges due to inadvertence, 

indifference, or careless disregard of consequences . 

► • • • » 

And at page 614 the opinion continues: 

“Thus we come to the question whether the peti¬ 
tioner’s undenied allegations show facts ‘justifying 
relief from the operation of the judgment It is con¬ 
tended that the 1 other reason’ clause should be inter¬ 
preted so as to deny relief except under circumstances 
sufficient to have authorized relief under the common 
law writs of coram nobis and audita querela, and that 
the facts here shown would not have justified relief 
under these old common law proceedings. One thing 
wrong with this contention is that few courts have 
ever agreed as to what circumstances would justify re¬ 
lief under these old common law remedies. To accept 
this contention would therefore introduce needless con¬ 
fusion in the administration of 60(b) and would also 
circumscribe it within needless and uncertain boun¬ 
daries. Furthermore, 60(b) strongly indicates on its 
face that courts no longer are to be hemmed in by the 
uncertain boundaries of these and other common law 
remedial tools. In simple English, the language of the 
‘other reason’ clause for all reasons except the five 
particularly specified vests power in courts adequate to 
enable them to vacate judgments whenever such ac¬ 
tion is appropriate to accomplish justice.” 

Appellants’ second amended complaint shows “excusable 
failure to act,” —that is, excusable failure to file his inde¬ 
pendent suit sooner—such as the Supreme Court held in the 
Klapprott case, supra, brought Klapprott’s petition with¬ 
in the “other reason” clause of Buie 60(b). On what 
theory, then, could the pleading come within the prohibitive 
provisions of Buie 60(b), as the District Court, in dismiss¬ 
ing the complaint, held that it did? If the rule as amended 
permits such broad latitude in the case of motions, can it be 
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interpreted to restrict more narrowly an independent ac¬ 
tion? The answer, Appellants contend, is no. The obvious 
intent of the rale is that motions and independent actions 
shall be alternative means, as the situation may warrant, 
and the only means, for seeking relief from, or vacating, a 
judgment or decree, on any grounds hitherto available by 
the abolished common-law remedies or in¬ 

dependent actions. And where the plaintiff, as in the 
instant case, seeks equitable relief from a decree obtained 
in an in rem proceeding, and seeks also legal relief in per¬ 
sonam against the caveatees in the in rem proceeding, as 
well as three additional defendants, he can do so only by 
an independent action; he could not obtain such relief by 
motion. 

Substantially, the broad question before this Court is: In 
view of the allegations made in Appellants’ second amend¬ 
ed complaint, and the fact that Appellees’ motion, under 
the law, admits the truth of the crucial facts therein set out, 
should the complaint be answered and a trial had to bring 
out by examination of witnesses the truth or falsity of the 
allegations made? It is cgntencfed by Appellants that, 
under the new rales and thejt&oarct concept of justice enun¬ 
ciated in present-day decisions, which do not favor the dis¬ 
missal of complaints unless it appears therefrom that the 
plaintiff could not prevail under any set of facts he might 
prove thereunder, the Appellants in this case are entitled 
to a trial; and that, therefore, the lower court erred in dis¬ 
missing the second amended complaint. No laches appear 
as to the equitable grounds on which relief from the caveat 
decree is sought; and the fraud against the appellants and 
the conspiracy alleged, for which legal relief is sought, are 
new issues, not tried in the caveat proceeding, and based 
in the main on evidence not introduced in that proceeding. 

As bearing on the facts pointing to the fraud charged in 
the second amended complaint, it should be noted that the 
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newly discovered witness Eunice Tracy Guthrie, even as to 
the issues in the caveat case, is not just another witness 
who, if produced at that trial, would have testified along the 
same lines as other of the caveators’ witnesses. Aside from 
the fact that the decisions hold that the number of witnesses 
testifying as to a testator’s mental condition cannot be 
limited on the ground that such evidence is cumulative, the 
affidavit of this new witness discloses material facts not 
confined solely to the issues in the caveat proceeding, and 
bearing materially on the issues set up in the independent 
suit. The affidavit shows her to be a practical nurse, who, 
at the time she joined the testatrix’s household, had prac¬ 
ticed her profession for some fifteen years, and who, for a 
considerable period before and after, and including the 
date of execution of the contested paper, had intimate, daily 
contact with the testatrix. The record in the will case shows 
that none of the witnesses at the trial other than the execu- 


(also appellees) testified they had contacted her on that-.. 

( Jtor-appellee Clayton Hawfield and the attesting witnesses/ 
day; the disinterested witnesses put on by the caveators 
(no disinterested witness testified for the caveabte^hav- 
ing testified they were precluded from visiting her dur¬ 
ing the whole period (including the date of the will) of her 
serious illness with pneumonia or a similar ailment. The 


affidavits further shows that, although hired by the caveatee 
Metz herself to supplant the caveator Mabel Adams (dis¬ 
charged by Mrs. Metz three weeks before^ha contested pa¬ 
per was executed), and hence to htvfSvpSxiX'o support Mrs. 
Metz’s side if the facts testified to by the caveatees were 
true (and as the caveators until the trial ended expected 
her to do), would, if produced, have strongly supported 
the caveators’ case. Hence, the position of this new witness 


in the testatrix’s household; the facts pointing to fraud 
and conspiracy her affidavit discloses; the facts of her 
availability to the caveatees (and her inaccessibility to the 
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caveators) and their failure to call her; the fact that the 
caveatees Metz and Scott kept np a correspondence with 
her after she left the testatrix’s home and sent her dona¬ 
tions for her church, with the palpable purpose of keeping 
her from taking any active step to help the caveators: all 
these are circumstantial facts as important, material and 
new as the facts alleged in her affidavit concerning the con¬ 
dition and surroundings of the testatrix. So, too, the facts 
pointing to fraud, also alleged in the complaints in the in¬ 
stant case, that not one of the roomers or help in the tes¬ 
tatrix’s rooming-house home when the contested paper 
was executed was produced by the caveatees, while the 
four in this category the caveators were able to contact 
testified the testatrix was incompetent to execute a will at 
the time (182 F. 2d 269). It is difficult to believe that the 
jury in the will case, had the issue of fraud not been with¬ 
drawn from them, as it was, by the trial judge, and if the 
testimony of this new witness and the circumstantial facts 
surrounding her, above set out, all pointing to fraud, had 
been presented to them, could have done otherwise than 
bring in a verdict for the caveators; or that a jury in the 
instant case, with such facts before them (as well as the 
facts pointing to fraud excluded by the trial judge in the 
caveat proceeding as being res inter alios acta, but set up 
in this case), would fail to bring in a verdict for the appel¬ 
lants. 

EL 

The decree of March 4, 1947 (Administration No. 
67,046) is lacking in finality, still hanging in suspense, 
and of no legal effect (App. 49, 52, 55; No. 9635: App. 
22-27). 

In the light of recent applicable decisions of the Federal 
courts, and of Rules 59(e) and 73(a), Federal Rules of Civil 
Procedure, relating to orders which affect the finality of a 
judgment or decree until they are definitely disposed of, it 
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now appears that this Court never had jurisdiction of the 
appeal prosecuted by Appellants (No. 9635 this court) from 
the original Probate Court decree (Administration No. 
67,046) of March 4, 1947, purporting to admit the testa¬ 
trix’s will to probate and record, and that the mandate of 
this Court affirming that decree should, therefore, be re¬ 
called. The reason for this is that no proper definitive or¬ 
der overruling the appellants 9 (caveators in the probate 
case) motion for a new trial, etc., was ever made or entered 
upon the Clerk 1 s docket (No. 9635: App. 23, 27). It is be¬ 
lieved, too, that the District Court should have considered 
this phase of the instant case when it was brought to his 
attention by Appellants’ motion to reconsider, etc., and set 
aside the order of April1950 (App. 47). If Appellants’ 
present view on this is correct, the decree of March 4,1947, 
is still hanging in suspense and lacking in finality; and, fur¬ 
ther, since such a situation raises a jurisdictional question, 
Appellants believe that it is not one they could have waived 
by any subsequent act of theirs (such as the appeal in No. 
9635) based on the assumption that the decree was final. 

The Clerk’s docket entry on Appellants’ motion for a 
new trial, etc., reads: “Mch. 26” (1947) “Motion of Plain¬ 
tiffs for new trial denied by Mr. Justice McGuire.” There 
is no further record to show how the motion was denied, or 
whether the whole motion was acted upon. The motion 
asked the Court (1) to set aside the verdict of the jury; (2) 
to set aside the judgment and decree of March 4,1947; and 
(3) to grant a new trial. As appears in the Statement of 
the Case herein, the only other records of the Court’s ac¬ 
tion on the motion is the notation on the face of the motion 
(in red pencil): “Denied. McGuire, J. 3/26/47”; and a 
notation in the same words on the face of the motion card. 

As to error of record in Administration No. 67,046 (Nos. 
9635 and 10,475 of this court), see: Fraser v. Doing, supra; 
Green v. Reading Co. (CA-3,1950), 180 F. 2d 149; St. Louis 
Amusement Co. v. Paramount (CA-8,1946), 156 F. 2d 400; 
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In Re D’Arcy (CA-3,1944), 142 F. 2d 313; Public Realty & 
Bldg. Corp. v. Hannegan, supra; Jamerson v. Jamerson 
(C. A. D. C., 1949), 176 F. 2d 58; In the Matter of Forstner 
Chain Corp. (CA-1,1949), 177 F. 2d 572; Lucas v. Western 
Casualty & Surety Co. (CA-10,1949), 176 F. 2d 506; Healy 
v. Pewnsylvama R. Co. (CA-3,1950), 181 F. 2d 934; Holds- 
worth v. United States (1950), 179 F. 2d 933, Cf. Fast, Inc. 
v. Shcmer (CA-3, 1950), 181 F. 2d 937; Cromelin v. Mark- 
waiter (CA-5, 1950), 181 F. 2d 948 ; 30 Am. Jur. (Judg¬ 
ments), p. 824. 

Also see Section 11-511, District of Columbia Code, 1940 
edition. 

In the Green case, supra, it was said (quoting from a Su¬ 
preme Court case): “Whatever his ruling thereon, he 
should also rule on this motion for a new trial, indicating 
the grounds of his decision . 91 

In the Healy case, supra, it was said at page 936 (after 
citing the Green case, supra; Leishman v. Associated 
Wholesale El. Co., 318 U. S. 203; Zirman v. U. S., 298 U. S. 
167; Aspen Mining & Smelting Co. v. Billings, 150 U. S. 31; 
United States v. Hank, 320 U. S. 531, and other Federal 
cases): “From the foregoing, the necessity for a definite 
order or judgment, made and entered in the docket in due 
form, should be apparent. We have before reviewed the 
problem of the status of an opinion in the Federal courts. 
In Re D’Arcy, 3 Circ. (1944), 142 F. 2d 313, and adhere to 
the views therein expressed.” 

In the Jamerson case, supra, this Court said: (p. 61) 
“In the Federal courts an opinion is not a part of the rec¬ 
ord proper. England v. Gebhardt (1884), 112 U. S. 502, 
506, 5 S. Ct. 287, 25 L. Ed. 811. Consequently, a statement 
in an opinion reached by the Court, even though couched 
in mandatory terms, cannot serve as the order of the Court. 
It is necessary that a definite order or judgment be made 
and entered in the Court 9 s docket in due form . 99 


\ 
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It was held in the Heoly case, supra, that as long as a 
motion for judgment under Rule 50(b), Federal Rules of 
Civil Procedure, is pending, the judgment is not final for 
purposes of appeal, and taking an appeal does not destroy 
the power of the lower court to act on the motion; that the 
filing of an opinion denying a motion for judgment, and 
entry in the docket of a notation of the filing of the opin¬ 
ion, does not constitute the entry of a definite order dis¬ 
posing of the motion and permitting an appeal. If, as the 
*Jamerson case holds, a statement in an opinion, even 
though couched in mandatory terms, cannot serve as the 
order of the Court, it must be concluded that the one word 
“Denied”, written in pencil on the face of the motion, is 
even more inadequate for the purpose; and could only be 
considered dicta. 

III. 

The District Court abused its discretion and erred 
in refusing to grant Appellants an oral hearing on 
their motion to vacate and set aside the final order and 
judgment of April 19, 1950; it also erred in denying 
the motion (App. 47-55). 

The District Court should have been willing to receive 
all the light possible on the instant case (which presents 
some unusual angles) before he relinquished control of it. 
It is a case in which some of the questions involved have 
brought about confusion and bewilderment in the Federal 
courts for some fifty years. In view of amended Rule 
60(b), the cases that have been reversed under it during 
1949, and the uncertainty as to the meaning of the rule 
on the points bearing on Appellants’ second amended com¬ 
plaint, it was an abuse of discretion for the District Court 
to refuse to permit Appellants the opportunity to place 
before him, at an oral hearing, all the law and available 
new decisions they might have. If it appears that this 
Court would have decided the matter differently, then the 
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lower Court abused its discretion. See Con v. W. Va. Paper 
Co., 320 U. S. 212; Fine v. Paramount Pictures (CA-7, 
1950), 181 F. 2d 300. Cf. Life Savers Corp. v. Curtis Candy 
Co., supra. See, also, the Green case, supra, wherein it 
was said that in denying such a motion, the grounds for 
the District Court’s decision should be indicated. 

IV. 

Rule 60(b), as amended. Federal Rules of Civil Pro¬ 
cedure, contemplates that there shall no longer be any 
distinction made between extrinsic and intrinsic fraud, 
as to either motions or independent actions, as grounds 
for granting relief from a judgment or order; and, 
moreover. Appellants’ second amended complaint 
shows extrinsic fraud (App. 66). 

This point has been generally covered under Point I. It 
is believed that Rule 60(b) indicates its intent that there¬ 
after there shall be no distinction drawn between intrinsic 
and extrinsic fraud as ground for relief from a judgment; 
that the old nebulous distinction, which in the past has 
caused such confusion and which appellant courts and 
pleaders sometimes so strained themselves to get around, 
is now obliterated. Clause (3) of 60(b) says: “Fraud 
(whether heretofore denominated intrinsic or extrinsic) 
* * By the rule this clause is specifically applied to 
motions; but there appears to be no logical reason why the 
distinction should be continued as to independent ac¬ 
tions and not as to motions. Rather, the reverse is true. 
Moreover, the whole tenor of the new Federal Rules shows 
that they contemplate the just, speedy and inexpensive de¬ 
termination of every action, and that, to this end, fine 
technical distinctions shall not be permitted to stand in the 
way. This desideratum cannot be accomplished by con¬ 
tinuing to split hairs by making nebulous distinctions be¬ 
tween extrinsic and intrinsic fraud. The intent and spirit 
of the new rules is to secure justice by the simplest methods. 
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Moreover, Appellants respectfully insist, as they argued 
under Point I hereof, that the conspiracy and fraud against 
them, and the fraud upon the court, charged in the second 
amended complaint, constitute extrinsic fraud. Moreover, 
the rule itself, and its interpretation in the Klapprott case, 
supra, show clearly that under this rule, the Courts now 
have broad powers to vacate judgments whenever such 
action is appropriate to accomplish justice, and regardless 
of whether any fraud that may be set up as a ground is 
intrinsic or extrinsic . 

V. 

The District Court erred in dismissing Appellants’ 
first amended complaint (App. 2-9,16, 62). 

In dismissing the first amended complaint, and yet per¬ 
mitting Appellants to amend, it must be concluded that the 
Court found that the complaint did not set up sufficient ulti¬ 
mate facts to enable her to determine its sufficiency. More¬ 
over, it is obvious that, if the first amended complaint show¬ 
ed on its face that the matters therein set up were res 
judicata, or that Appellants were barred by the one-year 
limitations of Rule 60(b), the Court would not have granted 
them leave to amend, for no amendments could have cured 
these defects. It is submitted that, under the new rules of 
pleading, the requisite ultimate facts, even as to fraud, were 
set up to warrant a trial, and that it was neither necessary 
nor desirable to plead evidence, as Appellants have been 
forced to in their second amended complaint by the dismiss¬ 
al of the first amended complaint on the ground that it lack¬ 
ed sufficient facts. As has been stated in a recent case, if it 
were required that facts be pleaded in detail as under old 
common-law procedure, none of the model pleadings set out 
in the Appendix to the new rules would meet the test; so 
sparse are they in their statements of fact. If the appellees 
thought the first amended complaint did not state sufficient 
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facts to enable them to answer, the proper procedure wonld 
have been to ask for them under the new discovery rules. In 
the Perrott case, supra, the Court said: 

(Page 157) “* * * While fraud must be alleged with 
particularly under Rule 9 (b), it is only necessary to 
allege ultimate facts and not evidence. While these 
paragraphs do not allege fraud with fine particularity, 
the omission is not fatal. If defendants are unable to 
file a responsive pleading, relief is available to them 
under Rule 12(e); and other rules are available to 
them if they cannot properly prepare for trial. # * •” 

Cf. Lozoe, Inc., and C. I. T. Financial Corporation 
cases, supra. 

Conclusion. 

For the reasons set forth above, and in the light of the 
applicable authorities cited, it is submitted that this Honor¬ 
able Court should reverse the final order and judgment of 
the lower court, dismissing Appellants’ second amended 
complaint, and remand the case to that court, with directions 
to order an answer to the complaint to be filed by the ap¬ 
pellees, to the end that the case may be tried on its merits 
and the truth or falsity of the charges made against the ap¬ 
pellees determined. 

Respectfully submitted, 

LUTHER ROBINSON MADDOX, 

Attorney for the Appellants. 

Note —Italics supplied, both in Brief and Appendix. 
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No. 10,724 


MARY ELLYSON DOWDY, NANNIE ELLYSON 
POLLARD, HATTIE ELLYSON MADDOX, 

Appellants, 

v. 

CLAYTON HAWFIELD, Individually, and as Executor 
of the WiU of MARY ELIZABETH ELLYSON, De¬ 
ceased; FRANCES GERTRUDE SCOTT, FLORENCE 
O. METZ, both individually and as Legatees named in 
the Will of MARY ELIZABETH ELLYSON, Deceased, 
et al., Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


APPELLANTS’ APPENDIX 
Pertinent Documents, Memoranda and Docket Entries 


68 Complaint hied June 28,1949 (See also No. 10,475, 
App. 42). 


• • • 













Amended Complaint for Damages, Order or Declaratory 
Judgment to Set Aside Decree in Administration 
No. 67,046, Injunctive Relief, Etc. 

(Filed August 18, 1949: Tr, 69-75.) 

1. (a) Plaintiffs sue, jointly and severally, the de¬ 
fendant Clayton Hawfield, individually and as executor 
named in a certain paper writing dated April 14, 1944, 
admitted to probate and record as the last will and testa¬ 
ment of Mary Elizabeth Ellyson, Deceased, by this Court’s 
decree of March 4, 1947, sitting as a Probate Court, in 
Administration No. 67,046; the defendants Mary Elizabeth 
Harvey, Aubrey Harvey, Florence 0. Metz and Frances 

Gertrude Scott, individually and as legatees named 
69 in said paper writing; and the defendants Mary 
Blanche Hawfield, Stella Adele McCombs and Mattie 
L. Edwards. This action is brought pursuant to Rule 
60(b), as amended, of the Federal Rules of Civil Procedure, 
(b) Plaintiffs are heirs at law and next of kin of said de¬ 
cedent, who was never married, being children of her de¬ 
ceased brother, (c) The matter here in controversy ex¬ 
ceeds, exclusive of interests and costs, the sum of Three 
Thousand Dollars ($3,000.00). 

2. Said decree of this Court, sitting as a Probate Court, 
was entered upon the verdict of a jury in favor of the 
caveatees, and against plaintiffs and others as caveators, 
in a proceeding contesting the validity of said paper writ¬ 
ing as the will of said decedent. Subsequently, Plaintiffs 
and others appealed from said decree to the United States 
Court of Appeals, District of Columbia Circuit, and there¬ 
after unsuccessfully petitioned the Supreme Court of the 
United States for a writ of certiorari to review the case 
on its merits; and the appellate court retained jurisdiction 
of said case until the adjournment of the Supreme Court 
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of the United States on June 27,1949. The mandate of the 
United States Court of Appeals, District of Columbia Cir¬ 
cuit, affirming said decree of this Court, was filed in the 
Probate Court on February 11,1949. 

3. While said will-contest case was pending on appeal. 
Plaintiffs discovered, through a person who was living in 
said decedent’s home at the time said will was executed, 
and in daily personal contact with said decedent, who was 
not available to the caveators at the time of the trial, but 
available to the caveatees and not called by them as a wit¬ 
ness—and whom Plaintiffs diligently, but unsuccessfully, 
made every reasonable effort to locate before the time 
to apply for a new trial under the one-year rule had ex¬ 
pired—and have also recently discovered through a person 
who did testify at the trial but was not known by Plaintiffs 
to possess the information now communicated to them by 
such person; new and material facts which should material¬ 
ly affect said decree and probably induce a different result, 
and which, if they had been produced at the trial, would 
in all probability have resulted in a verdict for the 
70 caveators rather than the caveatees. And another 
person has been found who did not testify at the 
trial, who was thoroughly informed of, and conversant and 
acquainted with, said decedent’s condition, situation and 
surroundings from 1940 to the date of her death, who has 
declined to give a written statement of the facts in her 
possession on the ground of not desiring to get mixed up 
in the matter but has promised to tell the whole truth if 
called to the stand at another trial, and has stated in the 
presence of one of these plaintiffs that an offer of $500 was 
made to this person, and refused, to testify for the cavea¬ 
tees. Such new and material facts would tend to prove 
that certain of the defendants made material false state¬ 
ments in their testimony in support of said will, concealed 
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and suppressed material evidence, thereby obstructing 
justice and perpetrating a fraud upon this court and upon 
these plaintiffs, and thus procured said decree through 
fraudulent procedure. And Plaintiffs say that the true 
facts are that the defendants, acting by, for and through 
one another and with others, entered into and consummated 
an unlawful agreement, combination and conspiracy to 
injure Plaintiffs and other heirs at law and next of kin of 
said decedent in their property rights, and to cheat and 
defraud them out of their rightful shares of the estate of 
said decedent, by fraudulently concocting, and fraudulently 
procuring the signature of said decedent to, said paper 
writing of April 14,1944, and the execution thereof, as the 
last will and testament of said decedent, and fraudulently 
bringing about the admission of said paper writing to 
probate and Tecord as such last will and testament of said 
decedent 

4. And Plaintiffs say, therefore: (a) That, on or 
about March 20, 1944, or soon thereafter, said defendants, 
acting by, for and through one another and with others, 
entered into an unlawful agreement, combination and con¬ 
spiracy to injure Plaintiffs and other heirs at law and next 
of kin of said decedent in their property rights, and to 
cheat and defraud them out of their rightful shares of the 
estate of said decedent, as such heirs at law and next of 
kin, by fraudulently concocting and fraudulently 
71 procuring the signature of said decedent to said 
paper writing of April 14, 1944, and the execution 
thereof, as the last will and testament of said decedent, and 
fraudulently bringing about the admission of said paper 
writing to probate and record as such last will and testa¬ 
ment of said decedent, (b) That, in pursuance of said 
unlawful agreement, combination and conspiracy, said 
defendants, acting, as aforesaid, by, for and through one 
another and with others, and with malicious, wanton and 
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reckJess disregard of the rights of these plaintiffs and 
other heirs at law and next of kin of said decedent, did: 
(1) On or about March 20, 1944, without the consent or 
knowledge of said decedent, discharge her housekeeper 
and companion, Mabel Adams, legatee in the last will 
executed by said decedent prior to said paper writing of 
April 14, 1944. (2) Cause to be prepared, and, on or 

about March 31,1944, procure said decedent to execute, or 
have someone else sign her name to, a power of attorney 
constituting the defendant Florence 0. Metz attorney-in- 
fact for said decedent and giving said defendant full and 
complete control of the decedent’s person, property and 
affairs. (3) Cause to be prepared and, on or about 
April 14,1944, fraudulently procure the decedent to execute 
as her last will and testament said paper writing so ad¬ 
mitted to probate and record, which (a) expressed the 
wishes of the defendants Clayton Hawfield, Florence O. 
Metz, Mary Elizabeth Harvey, Aubrey Harvey and Fran¬ 
ces Gertrude Scott, and not those of the decedent, as to the 
disposition of said decedent’s property after her death; 
(b) excluded the said Mabel Adams as a legatee and also 
excluded certain heirs at law and next of kin consistently 
named in three prior wills of said decedent as legatees, 
and other heirs at law and next of kin; (c) provided (as 
did no prior will) a legacy for the defendant Frances 
Gertrude Scott; and (d), by so reducing the number of 
legatees previously named, greatly augmented the residu¬ 
ary legacies left to the defendants Florence 0. Metz, 
72 Mary Elizabeth Harvey and Aubrey Harvey over 
those bequeathed them in such prior wills. (4) Have 
the contested paper witnessed by the defendants Mary 
Blanche Hawfield (wife of the executor-defendant Clayton 
Hawfield), Stella Adele McCombs (close friend of the 
attorney for the caveatees, who also drew and supervised 
the execution of-the contested paper and said power of 






attorney), and Mattie L. Edwards (special nurse for the 
decedent while she was in the throes of pneumonia, in¬ 
cluding the day the contested paper was executed)—two 
of said attesting witnesses not knowing that the decedent 
was then, and had been for about four years, helplessly 
bedridden with paralysis, and that she was then very aged 
and very ill with pneumonia—when there resided in the 
decedent’s home roomers and other disinterested persons 
who had known her will for years and were thoroughly 
familiar generally with her condition, and who could have 
been asked to act as attesting witnesses, and to observe as 
witnesses the execution of said paper writing. (5) Fail to 
place on the witness stand at the trial of said will contest 
any one of said roomers and others living in the decedent’s 
home, supporting the caveatees’ case solely by the testimony 
of the defendants herein. (6) Through the defendants Clay¬ 
ton Hawfield, Mary Elizabeth and Aubrey Harvey, Flor¬ 
ence 0. Metz and Frances Gertrude Scott, defend said 
will-contest case in the appellate courts. (7) Bring about 
the distribution, or partial distribution, of the estate of 
said decedent to the defendants Florence 0. Metz, Mary 
Elizabeth Harvey, Aubrey Harvey and Frances Gertrude 
Scott, and exclude from sharing in said estate these plain¬ 
tiffs and other heirs at law and next of kin of said de¬ 
cedent 

5. The records and files in said probate case, Adminis¬ 
tration No. 67,046, are hereby referred to and made a part 
hereof. 

6. Plaintiffs further say that, as a result of said unlaw¬ 
ful agreement, combination and conspiracy, and the overt 
acts of the defendants, acting by, for and through one an¬ 
other and with others, in pursuance and effectuation there¬ 
of, they have been greatly damaged and put to great trouble 
and expense, in their efforts to assert and protect 
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73 their property rights as heirs at law and next of kin 
of said decedent. 

WHEREFORE, Plaintiffs demand: 

1. That this Court pass an order setting aside and hold¬ 
ing for naught the decree of this Court entered March 4, 
1947, in the matter of the estate of Mary Elizabeth Ellyson, 
Deceased, Administration No. 67,046, admitting to probate 
and record as the last will and testament of said decedent a 
certain paper writing dated April 14, 1944, and further 
declaring that the said Mary Elizabeth Ellyson died in¬ 
testate ; or enter a declaratory judgment to that effect. 

2. That this Court pass an order declaring the real 
property belonging to the estate of said decedent, located 
at 1120 Thirteenth St, N. W., Washington, D. C., and de¬ 
scribed as Lot No. 834, in Square No. 247, in the City of 
Washington, District of Columbia, and the personal proper¬ 
ty of said estate, to be held in trust by the defendant Clay¬ 
ton Hawfield, as executor named in said paper writing 
dated April 14,1944, and the defendants Florence 0. Metz, 
Mary Elizabeth Harvey, Aubrey Harvey and Frances 
Gertrude Scott, as legatees named therein, as to any of 
such property that may have been distributed to said 
legatees or any of them, for the benefit of these plaintiffs 
and the other heirs at law and next of kin of said decedent 
other than the defendants Florence 0. Metz, Mary Eliza¬ 
beth Harvey and Aubrey Harvey, until further order of 
this Court: and further declaring that any distribution 
made of, or payments made out of the funds of, said proper¬ 
ty while the Supreme Court of the United States had 
jurisdiction of said will contest case, or before the first 
and final account of said executor was approved and passed, 
or since this action was filed, or before the Court’s action 
on the motion to intervene and stay proceedings in A dmin - 






8 


istration No. 67,046 had been finally decided, was prema¬ 
ture; or that this Court enter a declaratory judgment to 
that effect. 

3. That this Court pass an order enjoining the 
74 defendant Clayton Hawfield, as executor, and the 
defendants Florence 0. Metz, Mary Elizabeth Har¬ 
vey, Aubrey Harvey and Frances Gertrude Scott, as 
legatees, under said paper writing of April 14,1944, so ad¬ 
mitted to probate and record as the will of Mary Elizabeth 
Ellyson, Deceased, pendente life and until further order of 
this Court, from proceeding further with any and all mat¬ 
ters connected with the distribution of the funds and 
property, real, personal and mixed, in their hands or under 
their control, of the estate of said decedent, and from any 
further disposition of any property in or connected with 
said estate; and further ordering that any property or 
funds of said estate that may have been distributed to any 
of said defendants, either prematurely or otherwise, shall 
be returned and refunded, and turned over to a trustee to 
be named by this Court, and that all such funds and proper¬ 
ty so delivered to such trustee shall be invested, held and 
controlled by such trustee until further order of this 
Court 

4. That this Court pass an order naming a trustee to 
take over, hold and control all funds and property, real, 
personal and mixed, of the estate of said Mary Elizabeth 
Ellyson, deceased, pendente lite and until further order 
of this Court, and providing that such trustee shall qualify 
with good and sufficient security. 

5. Judgment against the defendants, and each of them, 
for (a) compensatory and consequential damages in the 
sum of Fifteen Thousand Dollars ($15,000.00); (b) punitive 
damages in the sum of Fifteen Thousand Dollars 
($15,000.00); (c) reasonable attorney’s fees; and (d) all 
costs of these proceedings. 
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6. Such other and further relief as to this -Court may 
seem meet and proper in the premises. 

/s/ LUTHER ROBINSON MADDOX, 
/s/ MARIE FLYNN MADDOX, 

75 Attorneys for Plaintiffs. 

• • • 


Motion to Dismiss Complaint and Amended Complaint 

(Filed August 24,1949: Tr. 77.) 

Come now the defendants by their attorney, Albert 
Brick, and jointly and severally move the Court to dismiss 
the Complaint and Amended Complaint for Damages, 
Order or Declaratory Judgment, To Set Aside Decree in 
Adm. No. 67,046, Injunctive Relief, Etc., and for reasons 
state as follows: 

1. The complaints fail to state sufficient facts to main¬ 
tain a cause of action. 

2. The matters contained in said complaints are res 
judicata. 

3. The complaints set forth no material facts, but only 
conclusions of law. 

4. The complaints fail to set forth extrinsic fraud suffi¬ 
cient to warrant the relief sought. 

5. And for such other and further reasons to be ad¬ 
vanced at the time of hearing. 

/s/ ALBERT BRICK, 

77 Attorney for Defendants. 


• • • 
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Plaintiffs’ Statement of Points and Authorities in Opposi¬ 
tion to Defendants’ Motion to Dismiss Complaint 
and Amended Complaint 

(Filed August 31,1949: Tr. 79-84.) 

Plaintiffs in the above-entitled cause, by their attorneys, 
oppose the motion of the defendants to dismiss the com¬ 
plaint and amended complaint, upon the following grounds: 

1. As reasons for their motion, the defendants have set 
forth four points, none of which, under established law, is 
applicable to the situation. They have filed with their 
motion a brief of purported supporting points and authori¬ 
ties in which they have cited cases which are, for the most 
part, inapplicable; while those in point support the plain¬ 
tiffs. This motion to dismiss, like a demurrer under the 
old common-law procedure, admits every fact set out in 
the amended complaint, and in testing the sufficiency of the 
motion this rule of pleading must be borne in mind. 

2. (a) Under Buie 12 (FBCP), the defendants’ Point 
1 is of no avail, as it is the established law of the new 
Federal rules that cases should be decided upon their 
merits rather than upon the sufficiency of pleadings; and 
a motion to dismiss for failure to state a claim, will be 
granted only if it appears to a certainty that the plaintiff 
would be entitled to no relief under any state of facts 
which could be proved in support of the ‘claim asserted. 
Fremont Cake & Meal Co. v. Wilson & Co., Inc., (U. SI D. C. 

Neb., 7-13-49), 13 Fed. Buies Serv. 12b.34, -Case 1 
79 (and many Circuit Courts of Appeals decisions cited 
therein). 

(b) Defendants’ Point 2 is untenable, for, under Buies 
8(c) and 12(b) (FBCP), the issue of res judicata must be 
set up in a responsive pleading. It is a defense that must 





/ 


n 

be affirmatively pleaded and may not be raised by motion 
to dismiss. The present Federal rnles require the defense 
of res judicata to be raised by responsive pleading. See 
Bailey, J., Stoddard v. Morrin et ad. (C. A. No. 14781,1842), 
8 F. B. D. 375, in which two points were raised by motion 
and overruled, L e., (1) failure to state a cause of action; 
(2) res judicata; and wherein Judge Bailey said, as above 
stated, that, under the new Federal Buies of Civil Pro¬ 
cedure, the defense of res judicata must be raised in a re¬ 
sponsive pleading. Also see Eberle v. Sinclair Prairie Oil 
Co., 3 Fed. Buies Serv. 12b.33, Case 4; 35 F. S. 296 (D. C. 
Okla., 1940); also: 

Jones v . Miller, 6 Fed. Buies Serv. 12b.334, Case 3; 2 
F. B. D. 479 (D. C. Pa., 1942). Hartford Empire Co. v. 
Glenshaw Glass Co., (D. C. Pa., 1942), 6 Fed. Buies Serv., 
12b.51, Case 3; 47 F. S. 711. Kerno-Smith Co. v. School 
Dist. of City of Scranton, (D. C. Pa, 1942), 6 Fed. Buies 
Serv. 12b.334, Case 2; 44 F. S. 861. Holmberg v. Hanna - 
ford, (D. C. Ohio, 1939), 1 Fed. Buies Serv. 12b.334, Case 2; 
28 F. S. 216. 

(c) Defendants’ Point 3 is substantially a duplication 
of their Point 1, and hence warrants no separate argument 
in opposition. The amended complaint, which has been 
substituted for the original complaint, speaks for itself. 

(d) In their Point 4, the defendants state that “the com¬ 
plaints fail to set forth extrinsic fraud sufficient to warrant 
the relief sought”; basing their contention, obviously, on 
the Throckmorton case (referred to in their brief) and the 
California rule, which they have.endeavored to avail them¬ 
selves of. This is not the present-day trend, the principle 
of law, the present rule, nor the dear intent of Buie 60(b) 
(FBCP), as amended, as has been established by Marshall 
v. Holmes, 141 IT. S. 589, and cases following it. See also 
the treatise entitled “Federal Belief from Civil Judg- 
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meats,” in 55 Yale Law Journal (June, 1946), beginning on 
p. 623. However, the defendants have undertaken to de¬ 
termine for themselves what is “sufficient’’ extrinsic fraud 
to warrant relief. And they further say, in the con- 
80 elusion of their brief, that newly-discovered evidence 
must show “beyond aU reasonable doubt” that had 
it been produced at the original trial by the plaintiffs it 
would have caused a jury to bring in a different result. 
This is clearly not the present view, according to late deci¬ 
sions, and in the light of Rule 60(b) (FRCP). See Fraser 
v. Doing , (D. C. C. A., 1942), 130 F. 2d 817, which holds that 
the first saving clause in Rule 60(b) preserves the remedy 
formerly available by a bill of review or a bill in the nature 
of a bill of review, which granted relief on the following 
grounds: (a) For error of law apparent on the face of 
the record without further examination of matters of fact; 
(b) because of new facts discovered since the decree which 
should materially affect the decree and probably induce a 
different result; and (c) for fraud in procuring the decree. 
It will be noted that the Fraser case does not hold that the 
newly discovered evidence must show “beyond aU reason¬ 
able doubt” that it would cause a jury to bring in a different 
result, but merely that it would “probably induce a differ¬ 
ent result.” See Scotten v. Littlefield, 235 U. S. 407 and 
Irvin v. Buick Motor Co.. y 88 F. 2d 947. 

All the oases cited by the defendants in their brief are 
old, and they cite none of the present-day vintage to show 
the modem trend, as contemplated by Rule 60(b) (FRCP), 
as amended. In PubUcker v. Shallcross, (1939), 106 F. 2d 
949,126 A. L. R. 386, it was said: 

“In our judgment, if the case arises, the harsh rule 
of U. S. v. Throckmorton will be modified in accordance 
with the more salutary doctrine of Marshall v. Holmes 
• • *. We believe truth is more important than the 
trouble it takes to get it.” 
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It is quite clear here, from the PubUcker case and the 
Fraser case, and other cases that have followed them since 
our new Federal Rules of Civil Procedure were adopted, 
that the definite trend under Rule 60(b), as amended, effec¬ 
tive March 19, 1948, is to accomplish justice and bring out 
the truth, and that where a decree was procured by fraud 
(whether intrinsic or extrinsic, or both), the chancellor’s 
arm will ever reach to restrain the guilty party from en¬ 
joying a capital gain from his fraudulent conduct. 
81 Klapprott v. U. S., (U. S. Sup. Ct., 1-17-49), 12 Fed. 

Rules Serv. 60b.29, Case 1. U. S. v. Hartford Em¬ 
pire Co., (D. C. Del., 10-9-47), 73 F. S. 579. Cf. Jusserand 
v. Taylor, (1946), 159 F. 2d 249. In the Jusserand case it 
was held that under a bill of review, when the Court had a 
question or doubt as to fraud, and such fraud was difficult 
of ascertainment, it was the duty of the Court to grant the 
application, and that actually there was no Federal rule 
definitely controlling such a situation. 

3. (a) The issues of fraud on the court, and fraud on 
the plaintiffs perpetrated by the collusion and conspiracy 
of the defendants in procuring the decree in the will-con¬ 
test case, raised by the plaintiffs in the case at bar, were 
neither tried, raised nor decided in the will case—as the 
defendants now say they were—and hence are not res 
judicata (and, as plaintiffs have herein pointed out, the 
defense of res judicata cannot be set up in a motion to dis¬ 
miss). The record in the will-contest case shows merely 
that these plaintiffs, as caveators, sought to introduce evi¬ 
dence to show that the fraud they charged was perpetrated 
upon Mary Elizabeth EUyson, the testatrix, in procuring 
the contested will, was effected by the collusion and con¬ 
spiracy of the caveatees; and shows further that the trial 
court precluded them from introducing such evidence, hold¬ 
ing that it was a separate issue and res inter alios acta, and 
stating that the caveators were in the wrong court if they 











14 


wanted to try a conspiracy charge. Hence, the only frand 
issne tried and adjudicated in the will case was the issue of 
fraud upon the testatrix. The issues involved and set forth 
in Plaintiffs’ amended complaint, the fraud which the com¬ 
plaint charges resulted in injuring plaintiffs in their 
property rights and depriving them of their rightfull shares 
in the decedent’s estate, have never been tried or adjudi¬ 
cated. This is clear beyond doubt. See U. S. v. Hartford 
Empire Co., supra. The allegation that an offer of a bribe 
was made to induce a person to testify for the caveatees 
speaks for itself, and indicates that this person 
82 would have undoubtedly been subpoenaed by the 
caveatees if willing to testify that the decedent was 
competent to execute a will on April 14,1944, the date the 
contested will was executed, and that this person refused 
to so testify, for a bribe or otherwise. Obviously, this per¬ 
son was disinterested; and the record in the will case 
shows that no disinterested witness testified for the 
caveatees, whereas these plaintiffs, as caveators, produced 
in their behalf six disinterested witnesses, besides interest¬ 
ed witnesses who said the testatrix was incompetent to 
make a will, manage her property, or know what property 
she possessed, on April 14, 1944. 

(b) The article in 55 Yale L. J., supra, which is a very 
learned, philosophical legal discussion of the questions in¬ 
volved herein, at p. 623, states: 

“ Opinions vary sharply concerning the extent to 
which relief should be granted from a judgment. This 
divergence necessarily results from a clash of the two 
principles that litigation must terminate within a rea¬ 
sonable time but that justice must be accorded the 
parties.” • • • 

At p. 626 it is said: 

“Justice also requires that the finality behind res 
judicata be subject to corrective power. • • • The 
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fact remains that res judicata is not an inexorable com¬ 
mand. It would be intolerable if it were. * * * Federal 
rule 60 is the rule which deals specifically with relief 
from civil judgments of Federal district courts • • *.” 
And at p. 648 it is further stated: 

“In spite of the fact that some Federal courts have 
interpreted their doctrine as authorizing independent 
relief whether the matter be extrinsic or intrinsic,” 
(citing the Publicker case, supra), “the California 
courts have continued to make this nebulous distinc¬ 
tion, although recent cases have given relief in 
situations bordering closely upon, if not involving only, 
intrinsic matter.” 

Moreover, on p. 629, in Note 266 of the article, it is said: 
“Since courts exist to do justice, any fraud in the 
presentation of a case to the court could plausibly be 
said to be fraud upon the court, whether it be accom¬ 
plished through the bribery of a member of the court 
or jury, by the use of false or perjured testimony, by 
concealing or suppressing facts, or reference in a brief 
to supposedly impartial authorities when these are 
known to be otherwise, or by resorting to any sharp 
practice that hinders the fair presentation of a claim 
or defense. The Committee note cites Hazel-Atlas 
Glass Co. v. Hartford-Empire Co., 322 U. S. 239 (1944), 
as an example of fraud upon the court. • • • Fraud 
there was, but why this was more a fraud upon the 
court than any type of fraud that interferes with 
83 the administration of justice is not apparent.” 

4. Rules 1,8,12,15,56,60, (FRCP); the files and 
records in administration No. 67,046, In Re the Estate of 
Mary Elizabeth Ellyson, Deceased; and such other and 
further reasons, points and authorities, as may be advanced 
at the hearing hereof. 
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WHEREFORE, for the above reasons, Plaintiffs submit, 
the motion of the defendants should be overruled and de¬ 
nied. 

/s/ LUTHER ROBINSON MADDOX, 
/s/ MARIE FLYNN MADDOX, 

84 Attorneys for Plaintiffs. 

• • • 


Order 

(Filed March 3,1950; Tr. 85.) 

Upon consideration of the Motion to dismiss the Com¬ 
plaint and the Amended Complaint and it appearing to the 
satisfaction of the Court, after oral argument by the at¬ 
torneys for the plaintiffs and defendants that the same 
should be dismissed, it is by the Court, this 3rd day of 
March, 1950, 

ADJUDOED, ORDERED, and DECREED 

That the Complaint and Amended Complaint filed herein 
by the Plaintiffs be, and the same hereby are dismissed, 
but however, the plaintiffs are granted leave to file an 
Amended Complaint within fourteen (14) days from the 
date hereof. 

/«/ BURNITA SHELTON MATTHEWS, 
Judge. 


85 


• • • 



17 


Second Amended Complaint for Damages, Order or Declar¬ 
atory Judgment to Set Aside Decree in Administra¬ 
tion No. 67,046, Injunctive Relief, Etc. 

(Filed March 15, 1950; Tr. 86-109.) 

1. (a) Plaintiffs, by leave of Court under order of 
March 3, 1950, file this, their second amended complaint; 
and sue jointly and severally, the defendant Clayton Haw- 
field, individually and as executor named in a certain paper 
writing dated April 14, 1944, admitted to probate and rec¬ 
ord as the last will and testament of Mary Elizabeth Elly- 
son, Deceased, by this Court’s decree of March 4, 1947, in 
Administration No. 67,046; the defendants Mary Elizabeth 
Harvey, Aubrey Harvey, Florence 0. Metz and Frances 
Gertrude Scott, individually and as legatees named in said 
paper writing; and the defendants Mary Blanche Hawfield, 
Stella Adele McCombs and Mattie L. Edwards. This ac¬ 
tion is brought pursuant to Rule 60(b), as amended, of the 
Federal Rules of Civil Procedure, (b) Plaintiffs are heirs 
at law and next of kin of said decedent (who was never 

married), being the children of her predeceased 
86 brother, (c) The matter here in controversy ex¬ 
ceeds, exclusive of interest and costs, the sum of 
Three Thousand Dollars ($3,000.00). 

2. Said decree of this court was entered upon the ver¬ 
dict of a jury in favor of the caveatees (the defendants 
herein Clayton Hawfield, Mary Elizabeth Harvey, Aubrey, 
Florence O. Metz and Frances Gertrude Scott) and against 
Plaintiffs and others as caveators, in a proceeding con¬ 
testing the validity of said paper writing as the will of 
said decedent. Subsequently, Plaintiffs and others ap¬ 
pealed from said decree to the United States Court of 
Appeals, District of Columbia Circuit, and thereafter un¬ 
successfully petitioned the Supreme Court of the United 






States for a writ of certiorari to review the case on its 
merits and the appellate courts retained jurisdiction of 
said case until the adjournment of said Supreme Court on 
June 27, 1949. The Mandate of said Court of Appeals, 
affirming said decree of this Court, was filed in the Probate 
Court on February 11, 1949. 

3. (a) While said will case was pending on appeal, 

but too late to apply for a new trial under the one-year 
rule, Plaintiffs succeeded in locating a person (whose pres¬ 
ent name, they are now advised, is Eunice Tracy Guthrie) 
whom they had diligently but unsuccessfully made every 
reasonable effort, both prior and subsequent to the trial 
of said will contest, to locate, as shown in the affidavit of 
Marie Flynn Maddox, associate counsel in the case, which 
is hereto attached as Exhibit “A” and hereby made a part 
of this amended complaint by reference. As appears in 
the certified copy of affidavit of the said Eunice Tracy 
Guthrie, also attached hereto as Exhibit “B” and hereby 
made a part of this amended complaint by reference, the 
said Mrs. Guthrie (then known as Miss Tracy) was acting 
as housekeeper in the rooming-house home of said decedent 
at the time said contested will was executed, and during a 
considerable period beginning prior to and ending subse¬ 
quent to the date of execution of said document, having 
been engaged by the defendant Florence 0. Metz (caveatee 
as aforesaid) to succeed, as housekeeper, the cavea- 
87 tor Mabel Adams upon the latter’s discharge by 
Mrs. Metz on, to-wit, March 20,1944. Mrs. Guthrie’s 
affidavit also shows that, during the entire period of her 
employment, she was in personal contact with the decedent 
daily (sometimes several times a day), including the day 
on which the contested will was executed; and that, al¬ 
though her whereabouts, after she left the decedent’s home 
and at the time of said trial, were known to the defendants 
Florence 0. Metz and Frances G. Scott, she was not called 






19 


by the caveatees as a witness, for obvious reasons appear¬ 
ing in said affidavit, (b) As is disclosed by the reporter’s 
transcript of proceedings in said will case, which is also 
hereby made a part of this amended complaint by refer¬ 
ence, not only was Mrs. Guthrie not called as a witness by 
the caveatees, but they produced no disinterested wit¬ 
nesses, and supported their case solely by their own testi¬ 
mony and that of the three defendants herein whose names 
appear as attesting witnesses to said contested will, name¬ 
ly: Mary B. Hawfield (wife of the executor-defendant 
Clayton Hawfield, who testified she had seen the decedent 
but once, and briefly, some months before); Stella A. Mc¬ 
Combs (close friend of the attorney for the caveatees, who 
testified she had never seen the decedent before); and 
Mattie L. Edwards (a nurse specially employed for a peri¬ 
od of about five weeks, beginning on or about March 18, 
1944, when the decedent developed pneumonia, and en¬ 
gaged a day or two before the housekeeper-caveator Mrs. 
Adams was discharged by Mrs. Metz). Said transcript 
further discloses that none of these three so-called attest¬ 
ing witnesses testified that she signed in the presence of 
the testatrix, as the law mandatorily requires. And the 
language of their testimony, as well as that of the inter¬ 
rogations put to them by counsel for the caveatees, indi¬ 
cates (as Plaintiffs expect to prove at the trial of this case) 
that they so signed out of the presence of the testatrix. 
It further appears from said transcript that the only dis¬ 
interested witnesses who testified at the will trial were 
produced by the caveators, (c) Plaintiffs say that 
88 the facts disclosed by the attached affidavit of Mrs. 

Guthrie are most highly material and new, and of 
such nature that, if produced at the trial and added to the 
evidence of fraud and undue influence practiced upon the 
testatrix then produced by the caveators, and weighed 
against the conflicting and improbable testimony of the 
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witnesses for the caveatees, a verdict in favor of the 
caveators rather than the caveatees would have resulted; 
and further say that all such evidence, together with the 
evidence pointing to fraud which the transcript shows 
was excluded by the trial judge as being res inter alios 
acta on the issue of fraud against the testatrix, would, if 
introduced in this case, in all probability bring about a 
result favorable to Plaintiffs. Moreover, as further ap¬ 
pears, the issue of fraud exercised upon the testatrix was 
not passed upon by the jury in the will case, but a verdict 
thereon was directed by the trial judge. The facts bearing 
on the issues in this case set forth in Mrs. Guthrie’s affida¬ 
vit are new, as well as most material, in the following re¬ 
spects: (1) The affidavit shows that Mrs. Guthrie saw 
the decedent on the very day the will was executed (as 
well as daily during the whole period of her employment), 
while at said trial Plaintiffs were unable to produce any¬ 
one who could testify to having had direct contact with her 
on that particular day (a point on which the trial judge 
laid particular stress), for the reason, as appeared from 
the testimony, that all but the interested parties and Mrs. 
Guthrie were barred by the defendants Metz and Scott 
from visiting her during that period, while she was suf¬ 
fering from pneumonia; being told that she was too ill 
to have visitors. (2) Numerous averments of Mrs. 
Guthrie’s affidavit, taken together, constitute direct evi¬ 
dence of a conspiracy, combination, agreement and plot 
(carefully planned and successfully carried out) to make 
a will purporting to be that of the decedent, but actually 
that of the legatees and executor named therein, and 
fraudulently to obtain a decree admitting it to probate. 

This evidence of a conspiracy also is new because at 
89 the time of said trial the caveators had no direct evi¬ 
dence thereof, and, as the transcript shows, were 
not permitted by the trial judge to introduce any evidence 
tending to show a conspiracy; the Court holding that since 
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conspiracy was not an issue in the will contest, any evi¬ 
dence tending to prove one was res inter alios acta, and 
stating that if the caveators were trying to prove a con¬ 
spiracy they were in the wrong court. The issue of con¬ 
spiracy, charged herein, therefore, has never been in 
issue or adjudicated before between the parties to this 
cause. In this connection, and also on the ground that the 
matter was not an issue in the will contest and hence res 
inter alios acta, as said transcript shows, the trial judge 
also precluded the caveators from questioning the validity 
of a so-called power of attorney, purporting to have been 
signed by the decedent March 31, 1944, two weeks prior to 
the date of the contested will (and when she was, as afore¬ 
said, in the throes of pneumonia and being visited pro¬ 
fessionally every day by her physician, said executor-de¬ 
fendant), under color of authority of which the defendant 
Metz took over complete control of the decedent’s person, 
property and affairs. Hence, the validity of this paper, 
too, charged herein to have been fraudulently obtained, has 
never been in issue or adjudicated before between the par¬ 
ties to this cause. 

4. On, to-wit, June 24, 1949, a person who was in the 
decedent’s home during the period in which the contested 
will was executed, and who testified for the caveators at 
said trial, imparted to plaintiffs’ counsel certain infor¬ 
mation which at the time of said trial they had no reason 
to suspect such person possessed, namely: That on several 
occasions in the year 1944 such person had witnessed, and 
was willing to testify to, certain meetings in the decedent’s 
home between the executor-defendant Clayton Hawfield 
and the legatee-defendant Frances Gertrude Scott during 
which the conduct of said defendants was such as would 
tend most strongly to prove that the said defendant Haw¬ 
field had testified falsely when he stated on the witness 
stand at said trial that he and said defendant Scott 
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90 were not “pretty close friends”. Such direct evi¬ 
dence, conpled with other evidence in the record of 
said will trial of the said Hawfield’s activities in connection 
with the procurement of the contested will, would tend 
emphatically to impeach his testimony on this point; 
would tend also materially to affect his credibility; would 
bear materially on the issue of fraudulent conspiracy here¬ 
in charged; and, if produced at said trial, would undoubt¬ 
edly have greatly detracted from the weight the jury most 
probably gave to his testimony as a physician. 

5. On, to-wit, June 26,1949, one Fannie Hooten, a nurse 
at one time employed for the decedent (and who, as shown 
by said attached affidavit of Marie Flynn Maddox, was in¬ 
terviewed by plaintiffs ’ counsel prior to said trial and said 
she would not testify for either the caveators or the cavea- 
tees), imparted to the plaintiff Mary EUyson Dowdy, as 
shown by the certified copy of affidavit of said plaintiff, 
hereto attached as Exhibit “C” and hereby referred to 
and made a part hereof, new and material information not 
disclosed to Plaintiffs prior to said trial, and the existence 
of which they had no reason to suspect prior to said date; 
namely: that prior to the trial the said Fannie Hooten had 
been offered $500 “to testify for the other side.” Such in¬ 
formation tends to show an attempt by the caveatees, de¬ 
fendants herein, to obstruct justice by bribing a person to 
testify falsely in their behalf, and has a most material bear¬ 
ing on the issue of unlawful conspiracy herein charged. 

6. The new and material facts hereinabove and in the 
exhibits made part hereof set out, together with the addi¬ 
tional facts in paragraph 3 hereof referred to, would tend 
to prove very conclusively that the defendants made mate¬ 
rially false statements in their testimony in support of said 
will; concealed and suppressed material facts; and thereby 
obstructed justice and perpetrated a fraud upon the court 








or courts and upon plaintiffs and other heirs at law and 
next of kin of the decedent; and that the decree in favor 
of the caveatees in said will case was procured by 
91 means of such fraudulent procedure and as the re¬ 
sult of an unlawful conspiracy entered into by the 
defendants to such end. 

7. Plaintiffs, therefore, say: 

(A) That, on or about March 20, 1944, or soon there¬ 
after, said defendants, acting by, for and through one an¬ 
other and with others, entered into an unlawful agreement, 
combination and conspiracy to injure plaintiffs and other 
heirs at law and next of kin of said decedent in their prop¬ 
erty rights, and cheat and defraud them out of their right¬ 
ful shares of the estate of said decedent, as such heirs at 
law and next of kin; and to accomplish such purpose by 
means of fraudulently concocting and fraudulently procur¬ 
ing the signature of said decedent to said paper writing 
of April 14, 1944, and the execution thereof, as her last 
will and testament, and fraudulently bringing about the ad¬ 
mission of said paper writing to probate and record as such 
last will and testament of the decedent and the distribution 
of her estate to the defendants named as beneficiaries there¬ 
in. 

(B) That, in pursuance of said unlawful agreement, 
combination and conspiracy, said defendants, acting as 
aforesaid by, for and through one another and with others, 
and with malicious, wanton and reckless disregard of the 
rights of these plaintiffs and other heirs at law and next of 
kin of said decedent, did: 

(1) On or about March 20, 1944, and acting by and 
through the defendant Metz, discharge without the dece¬ 
dent’s knowledge or consent the decedent’s housekeeper 
and companion, Mabel Adams (caveator, as aforesaid, and 
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legatee in the last two wills executed by the decedent prior 
to said purported will of April 14,1944). 

(2) Cause to be prepared by the defendant Metz’ at¬ 
torney (who had never been the decedent’s attorney or 
drawn any of her prior wills), and, acting by and through 
the defendant Clayton Hawfield, fraudulently procure the 
decedent to sign, or, acting by and through one of the de¬ 
fendants, fraudulently sign her name to, a power of attor¬ 
ney dated March 31, 1944, purporting to constitute the de- 

fendent Metz attorney-in-fact for said decedent, and 
92 under color of authority whereof the defendant 

Metz took over full and complete control of the de¬ 
cedent’s person, property and affairs. 

(3) Cause to be prepared (and the execution thereof 
supervised) by said attorney for the defendant Metz, and, 
on or about April 14, 1944, fraudulently procure the de¬ 
cedent to sign, said paper writing so admitted to probate 
and record as her last will and testament, which expressed 
the wishes of the defendants Clayton Hawfield, Mary E. 
Harvey, Aubrey Harvey, Florence 0. Metz and Frances G. 
Scott, and not the wishes of the decedent, as to the disposi¬ 
tion of the decedent’s property after her death, and so ex¬ 
pressed the wishes of said defendants by: (a) the omission 
therefrom as legatees of the said Mabel Adams, named as 
aforesaid in two prior wills, and some six heirs at law and 
next of Mn of the decedent consistently named as legatees 
in the decedent’s three prior wills, as well as other heirs 
at law and next of kin; (b) the inclusion therein of a legacy 
(of $500) for the defendant Frances G. Scott, not named in 
any prior testamentary paper; (c) the nomination there¬ 
in as executor of the decedent’s physician, the defendant 
Clayton Hawfield (although all prior wills had named the 
decedent’s bank as executor, and said bank had supervised 
the preparation and execution of all such prior wills and 
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was, at the time the contested paper was prepared and ex¬ 
ecuted, continuing to handle the decedent’s banking and 
business affairs); and (d) by limiting the number of heirs 
at law and next of kin of the decedent named as legatees 
therein to the defendants Mary E. Harvey, Aubrey Harvey 
and Florence 0. Metz, greatly augmenting the legacies to 
said defendants over those bequeathed them in all said 
prior wills. 

(4) Have the attestation clause of said contested paper 
signed by the above-described defendants Mary B. Haw- 
field, Stella A. McCombs and Mattie L. Edwards, two of 
whom, according to their testimony at said will trial, were 

not aware of her extreme age, or of the fact that she 
93 was then, and had been for four years, helplessly bed¬ 
ridden with paralysis, and then also very ill with 
pneumonia, when there were available, as witnesses, room¬ 
ers and other disinterested persons who had known her in¬ 
timately for years, and were thoroughly familiar generally 
with her condition. 

(5) Fail to place on the witness stand at said trial any 
one of said roomers and other disinterested persons; sup¬ 
porting the caveatees’ case, as aforesaid, solely by the tes¬ 
timony of the defendants herein. 

(6) Through the defendants Clayton Hawfield, Mary E. 
Harvey, Aubrey Harvey and Frances G. Scott, defend said 
will case in the appellate courts. 

(C) That, as the result of said unlawful agreement, com¬ 
bination and conspiracy alleged in Subparagraph (A) 
hereof, and by means of the overt acts in pursuance thereof 
set out in Subparagraph (B) hereof, the defendants fraud¬ 
ulently brought about the procurement of said decree of 
March 4, 1947, admitting said paper writing of April 14, 
1944, to probate and record as the last will and testament of 
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said decedent, and the distribution, or partial distribution, 
of the estate of said decedent to the defendants Mary E. 
Harvey, Aubrey Harvey, Florence 0. Metz and Frances G. 
Scott, and excluded from sharing in said estate these plain¬ 
tiffs and the other heirs at law and next of kin of said de¬ 
cedent. 

8. The records and files in said will case (Administra¬ 
tion No. 67, 046) and in the United States Court of Appeals 
for the District of Columbia (No. 9635) are hereby referred 
to and made a part hereof (See also Exhibits hereto “A”, 
“B” and “C”, previously referred to and made part here¬ 
of). 

9. Plaintiffs further say that, as the result of said un¬ 
lawful combination, agreement and conspiracy, and the 
overt acts, hereinabove set out, of the defendants, acting 
by, for and through one another and with others, in pur¬ 
suance and effectuation thereof, they have been greatly 

damaged and put to great trouble and expense, in 
94 their efforts to assert and protect their legal and 
property rights as heirs at law and next of kin of said 
decedent. 

WHEREFORE, Plaintiffs demand: 

1. That this Court pass an order: (a) Setting aside and 
holding for naught the decree of this Court entered March 
4,1947, in the matter of the estate of Mary Elizabeth Elly- 
son, Deceased, Administration No. 67,046, which admitted 
to probate and record as the last will and testament of said 
decedent a certain paper writing dated April 14, 1944; or 
(b) enjoining the defendants Clayton Hawfield, Mary 
Elizabeth Harvey, Aubrey Harvey, Florence 0. Metz and 
Frances Gertrude Scott from carrying out and enjoying the 
benefits of said decree; and (c) declaring that the said Mary 
Elizabeth Ellyson died intestate. Or that this Court enter 
a declaratory judgment to such effect. 
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2. That this Court pass an order declaring the real 
property belonging to the estate of said decedent located at 
1120 Thirteenth St., N. W., Washington, D. C., and de¬ 
scribed as Lot No. 834, in Square No. 247, in the City of 
Washington, District of Columbia, as well as any other 
property belonging to said estate, whether real, personal 
or mixed, to be held in trust by the defendant Clayton Haw- 
field, as executor named in said paper writing dated April 
14,1944, and/or, as to any part of such property that may 
have passed or been distributed to them, or any of them, 
as legatees, to be held in trust by the defendants Mary 
Elizabeth Harvey, Aubrey Harvey, Florence 0. Metz and 
Frances Gertrude Scott, for the benefit of these plaintiffs 
and the other heirs at law and next of kin of said decedent 
other than said legatee defendants, until further order of 
this Court; and further declaring that any distribution 
made of, or payments made out of the funds of, said prop¬ 
erty while the Supreme Court of the United States had 
jurisdiction of said will matter, or before the first and final 
account of said executor was approved and passed, or since 
this action was filed, or before the Court’s action on Plain¬ 
tiffs’ motion to intervene and stay proceedings in said 

Administration No. 67,046 had been finally, decided, 
95 were prematurely made. Or that this Court enter a 

declaratory judgment to such effect. 

3. That this Court pass an order enjoining the defendant 
Clayton Hawfield, as executor, and the defendants Mary 
Elizabeth Harvey, Aubrey Harvey, Florence 0. Metz and 
Frances Gertrude Scott, as legatees, under said paper writ¬ 
ing of April 14,1944, so admitted to probate and record as 
the last will and testament of Mary Elizabeth Ellyson, 
Deceased, pendente lite and until further order of this 
Court, from proceeding further with any and all matters 
connected with the distribution of the funds and property, 


i 
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real, personal and mixed, in their hands or under their con¬ 
trol, of the estate of said decedent, and from any further 
disposition of any property in or connected with said estate; 
and further ordering that any property or funds of said 
estate that may have passed or been distributed or other¬ 
wise have come into the possession of said defendants, or 
any of them, either prematurely or otherwise, shall be re¬ 
turned and refunded, and turned over to a trustee appointed 
by this Court, to be held, invested and controlled by such 
trustee until further order of this Court. 

4. That this Court pass a order naming a trustee to take 
over, hold, invest and control all funds and property, real, 
personal and mixed, of the estate of the said Mary Eliza¬ 
beth Ellyson, Deceased, pendente lite and until further or¬ 
der of this Court, and providing that such trustee shall 
qualify with good and sufficient security. 

5. Judgment against the defendants, and each of them, 
for: (a) Compensatory and consequential damages in the 
sinn of Fifteen Thousand Dollars ($15,000.00); (b) puni¬ 
tive damages in the sum of Fifteen Thousand Dollars 
($15,000.00); (c) reasonable attorney's fees; and (d) all 

costs of these proceedings. 

96 6. Such other and further relief as to this Court 

may seem meet and proper in the premises. 

/s/ LUTHER ROBINSON MADDOX, 
/s/ MARIE FLYNN MADDOX, 
Attorneys for Plaintiffs. 


• • • 
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Affidavit of Marie Flynn Maddox 

(Filed March 15,1950: Tr. 98-102; Exhibit “A”.) 

District of Columbia, ss: 

Marie Flynn Maddox, being first duly sworn, on oath de¬ 
poses and says: 

She is a member of the Bar of the District of Columbia, 
and was associated with Luther Bobinson Maddox as coun¬ 
sel for certain of the caveators in the will-contest case in 
this court entitled In Re Estate of Mary Elizabeth Ellyson, 
Deceased (Administration No. 67,046), wherein a decree 
for the caveatees was entered on March 4,1947. 

By the three persons referred to in Plaintiffs ’ Second 
Amended Complaint, to which this affidavit is attached and 
made a part by reference, there have been disclosed to 
affiant and Luther Bobinson Maddox (associate counsel and 
chief counsel, respectively, in the above-entitled cause), 
subsequent to the trial (in February, 1947) of said will-con¬ 
test case, certain new and material facts bearing on the 
decree in said case which were unknown to them, or either 
of them, prior to said trial, and which by diligent inquiry 
and every reasonable effort (as specifically shown below) 
they had failed to discover at the time of said trial, or in 
. time to apply for a new trial under the one-year rule. 

As to the person named in said amended complaint as 
Eunice Tracy Guthrie (and known prior to said trial as 
“Miss Tracy”)* a certified copy of whose affidavit is also 
attached and made a part of said amended complaint, 
98 affiant and said chief counsel took the following 
steps in endeavoring to locate her: 

On, to-wit, April 11, 1946, affiant and said chief counsel 
* interviewed Mrs. Mabel Adams (long-time housekeeper 
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i and companion for the testatrix, whom the defendant 
Metz discharged and substituted Mrs. Guthrie for), who 
was a beneficiary in prior wills of the testatrix but cut out 
of the contested will, and who was also a caveator, and Mrs. 

1 Adams stated she did not know Miss Tracy’s full name nor 
where she lived. 

On, to-wit, April 26, 1946, affiant and said chief counsel 
also interviewed Stephen J. Day, who had been a roomer in 
the testatrix’s rooming-house at the time the contested will 
was executed, but had subsequently left there, and he was 
able to furnish only the name “Miss Tracy”, and said he 
did not know where she lived. Mr. Day was a witness for 
the caveators at the trial. 

On a date not of record, affiant tried to obtain, by tele¬ 
phone, Miss Tracy’s full name and address from J. Fon¬ 
taine Hall, trust officer of the bank handling all the testa¬ 
trix’s business (and which bank had supervised the prepar¬ 
ation of all her wills—four in number—except the contested 
one), but he too stated he did not have such information. 

On, to-wit, June 17, 1946, affiant typed and mailed, over 
said chief counsel’s signature, letters to all roomers whose 
names they had been able to obtain, then living in the tes¬ 
tatrix ’s rooming-house and who had also lived there at the 
time the contested will was executed (namely: David Grom- 
lich, Newton J. Darden, George H. Thomas and Joe T. 
Ferry), asking them to come into counsel’s office and tell 
what they knew about the matter. None responded but the 
said George H. Thomas, who had then been a roomer in the 
testatrix’s home for some thirty-five years. In an inter¬ 
view on, to-wit, June 22,1946, Mr. Thomas told affiant and 
said chief counsel that when said letters of, to wit, June 
17,1946, were received by the addressees and brought 
99 to the attention of the defendant Scott (testatrix’s 
nurse and a beneficiary in the contested will, who was 
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then still residing in and in control of the rooming-house 
as the defendant Metz’s agent), she told the recipients to 
ignore them, saying they would get mixed up in a court 
trial if they did not do so. Mr. Thomas also indicated that, 
for the reason that he, like the other roomers, desired to 
preserve amicable relations with those in charge of the 
testatrix’s rooming-house, he too was reluctant to have any 
part in the matter. He did, however, on two occasions con¬ 
fer with these counsel, and upon being called as a witness 
for the caveators at the trial testified strongly in their be¬ 
half. In his interview of, to-wit, October 26, 1946, he told 
affiant and said chief counsel that he had known the person 
they were seeking only as “Miss Tracy”, and that he had 
been given to understand that she had died. 

Prior to the trial also, and on, to-wit, June 23,1946, affiant 
heard said chief counsel interview by telephone the defend¬ 
ant Edwards (one of the attesting witnesses to the will, who, 
counsel had been advised, was in the Ellyson home at the 
time Miss Tracy was there) and heard him inquire of her 
concerning Miss Tracy; and said chief counsel repeated to 
affiant the defendant Edwards’ reply, that she did not know 
Miss Tracy’s given name, but that she understood that Miss 
Tracy was then living somewhere down in Virginia. 

Neither affiant nor said chief counsel was able to obtain 
further information concerning the then Miss Tracy (now 
Mrs. Guthrie) until, to-wit, January 10, 1948, when said 
chief counsel, in the presence and hearing of affiant, suc¬ 
ceeded in contacting by telephone the said David Gromlich 
(with whom, as before stated, he had been unable to effect 
contact prior to the trial), and he too said he did not know 
Miss Tracy’s full name, but that he believed she lived in the 
vicinity of Woodstock, Virginia. Soon thereafter, through 
correspondence with the Postmaster at Woodstock and 
others, affiant and said chief counsel were informed that 
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Miss Tracy lived near Edinburg, Virginia, and on, to-wit, 
April 4,1948, they drove to Edinburg, where, after inquiry, 
they were directed to her home some miles outside of 
100 Edinburg. From her at that time they obtained a 
statement, but she refused to give an affidavit, say¬ 
ing she was soon to be married and leave Edinburg and she 
did not want to be brought into the matter. She declined 
also to disclose her fiance’s name. Later, affiant and said 
chief counsel again succeeded in tracing and locating her 
(this time under her married name) in Norfolk, Virginia, 
and, after considerable effort, obtained from her the affi¬ 
davit dated June 17, 1949, a certified copy of which is at¬ 
tached to said amended complaint as Exhibit “B”. 

As to the material facts given them subsequent to said 
trial by the two persons other than Mrs. Guthrie referred 
to in said amended complaint, affiant and said chief counsel 
had no reason to suspect their existence and hence could 
not have obtained them prior to said trial 

Affiant further avers that, some time prior to said trial, 
she talked by telephone with Mrs. Fannie Hooten, one of 
said other two persons (Mrs. Hooten also being referred to 
in the accompanying affidavit of Mary Ellyson Dowdy, a cer¬ 
tified copy of which is attached to said amended complaint 
as Exhibit “C”) and was told by Mrs. Hooten that she had 
been employed as a nurse for the testatrix from about 1940 
to about 1944, a period of about four years, after she be¬ 
came an invalid; that she had been discharged some months 
prior to the execution of the contested will, but had visited 
the testatrix frequently after she left her employment un¬ 
til she died; that, because she had been told that the cavea¬ 
tor Mrs. Adams was responsible for her discharge, she did 
not desire to testify for the caveators, and if called by the 
caveators as a witness she would say, as she had told the 
caveatees she would if they called her, that she did not re- 
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member anything; that she thought, though, that she had as 
much right to be paid $500 as did the defendant Scott (left 
$500 in the contested will). Affiant did not attach to Mrs. 
Hooten’s statement about the $500 the significance it has 
now assumed in the light of the plaintiff Dowdy’s af¬ 
fidavit and other circumstances, and so did not ques- 

101 tion her about it. On June 26,1949, Mrs. Hooten tele¬ 
phoned said chief counsel while affiant was in their 

office, and affiant heard said chief counsel ask her at that 
time to state whether or not, in that day’s interview with 
the plaintiff Mary Ellyson Dowdy, she had stated to Dr. 
Dowdy that, prior to the trial of said will-contest case, she 
had been offered $500 to testify for the caveatees. And, 
upon getting her reply to his question, affiant heard said 
chief counsel further say to Mrs. Hooten: “Your answer 
now is, then, that you do not wish to discuss that?” 

/s/ MARIE FLYNN MADDOX. 

102 • • • 

(Notarial Certificate.) 


In Re: Ellyson Will Contest Matter 
(Filed March 15, 1950: Tr. 103-107; Exhibit “B”) 

State of Virginia, J 
County of Norfolk, ^ SS ** 

I, EUNICE TRACY GUTHRIE, being first duly sworn, 
on oath depose and say: 

I am a practical nurse, and, until my recent marriage, 
have made ray living in such capacity since 1929. Some 
time prior to April of 1944,1 went to Arlington, Virginia, 
from my home at Edinburg, Virginia, at the request of Mrs. 
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Florence 0. Metz, of Arlington, to take a position offered 
me by Mrs. Metz as housekeeper and night nurse for her 
bedridden aunt, Miss Mary Elizabeth Ellyson, of 1120 
Thirteenth St., N. W., Washington, D. C. Miss Ellyson’s 
home was also a rooming-house. Because of the opportun¬ 
ity afforded me to make the trip from Edinburg to Arling¬ 
ton by riding with friends who were driving there, I ar¬ 
rived in Arlington a few days before I had agreed to be 
there, and Mrs. Metz told me that Mrs. Mabel Adams, Miss 
Ellyson’s housekeeper and companion, was still at her 
aunt’s home, and that I could not go there until she (Mrs. 
Metz) * * got Mabel out. ’’ She requested me to remain at her 
home in Arlington for a few days until she “got rid of 
Mabel,’’ which I did. Mrs. Metz’s father (who some weeks 
later died) was then critically ill at Mrs. Metz’s home, and 
I took care of him until Mrs. Metz had discharged Mrs. 
Adams and was ready for me to go to the Ellyson home. 

I fix the date of my going to the Ellyson home as about 
the first of April, 1944, because the record in the Ellyson 
will case shows that Miss Elizabeth Harvey and Mrs. Ethel 
Pollard, also nieces of Miss Ellyson, of Lynchburg, Vir¬ 
ginia, were visitors there on April 6th and 7th, 1944, and I 
remember their visit and that Mrs. Metz cooked dinner for 
them there the day they arrived. Mrs. Metz was then stay¬ 
ing at Miss Ellyson’s home practically all the time, giving 
as her reason for doing so that she was receiving medical 
treatment from Dr. Clayton Hawfield, Miss Ellyson’s phy¬ 
sician. 

103 Miss Ellyson was an aged woman—past eighty— 
bedridden and almost totally helpless from paralysis 
of her entire right side, including the leg and arm, and was 
then also in the throes of a severe spell of pneumonia. Be¬ 
cause of her disabilities, she was completely in the power of 
those surrounding her. 










35 


At the Ellyson home when I arrived there I found two 
other nurses: Mrs. Frances Scott, Miss Ellyson *s regular 
nurse, then acting as day nurse; and Mrs. Mattie Edwards 
(like myself, a practical nurse), acting as night nurse, and 
having been engaged, I was told, as such night nurse after 
Miss Ellyson was seized with the attack of pneumonia. 
Shortly after I was installed in the Ellyson home, Mrs. 
Metz told me that, since Miss Ellyson was so ill with pneu¬ 
monia, she had decided I did not have sufficient training to 
act as night nurse for her, and it was arranged that my 
services would be confined to the housekeeping duties, and 
Mrs. Edwards would be kept on as night nurse while Miss 
Ellyson was in such condition. On the day the contested 
will was executed, Mrs. Edwards and Mrs. Scott exchanged 
shifts, so that Mrs. Scott could be away when it was exe¬ 
cuted. I gained the impression while I was there that Miss 
Ellyson was not fond of Mrs. Scott and liked Mrs. Hooten, 
a nurse previously discharged, much better. 

I did not like the situation I found in the Ellyson home 
and wished I had not gone there. Mrs. Metz was running 
the place; there was an atmosphere of mystery and plot¬ 
ting; and there was much talk about a new will having to 
be made for Miss Ellyson in order to cut out Mabel Adams 
—a beneficiary, I was told, in an existing will. No one 
said that Miss Ellyson wanted to make a new will; it was 
just said that a new will would have to be made. In this 
connection, I heard Mrs. Metz talk about someone she . re¬ 
ferred to as 44 my lawyer,** but I do not remember hearing 
his name. Because of this situation, although I was not 
pleased about the change in my duties, I preferred to con¬ 
fine myself to the housekeeping job because I was thus en¬ 
abled to keep more aloof from what was going on than as 
nurse I could do. 

I was told that Mrs. Adams had been with Miss Ellyson 
for many years, but that Mrs. Metz had had to dis- 
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104 charge her because it had been discovered that Mrs. 

Adams had been stealing silver, furniture and other 
things from Miss Ellyson. I questioned these statements, 
because, although I had been ordered by both Mrs. Metz and 
Mrs. Scott not to let Mrs. Adams see Miss Ellyson, on two 
occasions 1 did let her in, and she cried, and she and Miss 
Ellyson seemed genuinely fond of each other. I had rea¬ 
son to believe, from what Miss Ellyson said to me, that she 
did not know Mrs. Adams had been discharged, but thought 
she had left voluntarily, and was confused as to why she 
had left. Miss Ellyson often said to me, sometimes twice 
a day: “Why did Mabel leave me!” 

Very few visitors were allowed in to see Miss Ellyson 
while I was there, and only those whom Mrs. Metz or Mrs. 
Scott approved. 1 was there until some time in 1945, except 
for a period from about June to December, 1944. 

The kitchen and dining-room of the Ellyson home were 
on the basement floor, and in order to avoid any part in the 
plotting that seemed to be going on, I kept to these quarters 
most of the time. The bed to which Miss Ellyson was con¬ 
fined, and which she was unable to leave unless someone 
lifted her from it, was on the first floor above, in the front 
room of old-fashioned double parlors. The head of her 
bed was toward the wall between the parlors, so that she 
faced away from the back parlor and toward the window 
overlooking the street. The rooms were separated by two 
wide folding-doors, kept open most of the time, so that the 
two rooms were in effect one room. 

I was in the Ellyson home on April 14,1944, the day the 
contested will was executed, and, while I was not told it 
was being executed that day, I knew something unusual 
was going on, and guessed what it was, because I heard peo¬ 
ple coming in and talking; but I stayed in the kitchen and 
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did not see any of them. I was not asked to witness the will, 
and wonld have refused if I had been asked; and Mrs. 
Metz had reason to know this. 

According to my observation. Miss Ellyson was definitely 
a drug addict. Early in the evening she wonld begin calling 
for the drug, pantopon, that was administered to her hypo¬ 
dermically every night for the purpose of settling her down 
for the night. During the day she was given doses of 
105 phenobarbitaL I have on occasion administered 
these drugs to her; and once, while injecting the pan¬ 
topon, I accidentally spilled some of it, so that the effect 
soon wore off because she got less than her usual dose; and 
she began screaming for Mrs. Scott, who was not there at 
the time, to come and give her more. 

I had occasion, while I was .there, to see Miss Ellyson 
daily, and often several times a day. Her mind the whole 
time, even after she recovered from the attack of pneu¬ 
monia, was that of a child, and she seemed to have little or 
no memory. She would introduce me to her niece, and then 
later introduce me again, apparently forgetting that she 
had done so before. I never saw her read or attempt to do 
so; and she could not sign her name unless someone held 
her hand. Most of the time she seemed oblivious to every¬ 
thing that was going on around her and talked very little. 
Sometimes she would have lucid moments and talk a great 
deal; then she seemed to slip back again; and she was never 
able to carry on a connected conversation. She seemed 
confused about many things. Someone had told her, ap¬ 
parently, that a lot of her money had been drawn from the 
bank and was gone, and sometimes she talked to me about 
that. I feel sure she had no memory of any relatives other 
than those she saw during the period in which the contested 
will was executed, and that she had no idea of what prop¬ 
erty she possessed. In my opinion, she was absolutely in- 
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competent to execute a will, deed or contract, and, if she 
signed snch a paper, could not have been made to under¬ 
stand that it was her will 

After I left Miss Elly son’s home and returned to mine, 
then near Edinburg, Virginia, I received letters, at inter- 

i 

vals, from both Mrs. Metz and Mrs. Scott. Mrs. Metz 
frequently enclosed with her letters money donations for 
my church; although I wondered why she sent the donations 
direct to me rather than direct to those in charge of 
106 the church fund. I was not called as witness in the 
will contest case. 

I have not now, and have never had, any interest in the 
matter of the Ellyson will contest, financial or otherwise. 

/s/ EUNICE TRACY GUTHRIE. 

Subscribed and sworn to before me, this 17th day of June, 
1949. 

/s/ WILLIAM E. WARREN, 

Notary Public in and for the City of 
Norfolk, State of Virginia. 

My Commission Expires December 8, 1952. 

(Notarial Seal) 

District of Columbia, ss: 

Marie Flynn Maddox, being first duly sworn, on oath 
deposes and says: That she is associate counsel in the case 
of Dowdy et al. vs. Hawfield et al., C. A. No. 2791-49; that 
the paper above set out, to which this certificate is append¬ 
ed, is a true copy of the original affidavit of Eunice Tracy 
' Guthrie, dated the 17th day of June, 1949; that said original 
affidavit is in the custody of Plaintiffs’ counsel. 


I 


/s/ MARIE FLYNN MADDOX. 
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Subscribed and sworn to before me this 15th day of 
March, 1950. 

/s/ CHRISTIE H. FESLER, 
Notary Public, D . C. 

107 My Commission Expires Sept. 30,1953. 


In Re Ellyson Will Matter 

(Filed March 15, 1950; Tr. 108-109; Exhibit “C”) 

State of Virginia, 

County of Campbell 

Mary Ellyson Dowdy, of 809 Church Street, Lynchburg, 
Virginia, being first duly sworn, on oath deposes and says: 

On Sunday, June 26, 1949, affiant had an interview with 
Mrs. Fannie Hooten at Hotel Twenty-four Hundred, lo¬ 
cated at 2400 Sixteenth St., N. W., Washington, D. C. Mrs. 
Hooten is a nurse who was then on duty with a patient resid¬ 
ing at the said hotel. Affiant had known the said Mrs. 
Hooten when the latter was one of the nurses for affiant’s 
aunt, Miss Mary Elizabeth Ellyson, now deceased, who 
formerly lived at 1120 Thirteenth St., N. W., Washington, 
D. C., and whose will was lately contested. As affiant re¬ 
calls, her aunt, the said Miss Mary Elizabeth Ellyson, was 
stricken with paralysis in May, 1940, taken to a hospital and 
later brought home, and it was found necessary to employ 
both a night and a day nurse for her, and the said Mrs. 

Hooten was one of these nurses. 

\ 

Affiant further says that when she called upon the said 
Mrs. Hooten at the said Hotel Twenty-four Hundred, she 
was greeted very cordially by Mrs. Hooten; that they talked 
for twenty or thirty minutes; that when affiant asked Mrs. 
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Hooten to tell her what she knew about her aunt’s condition 
while she acted as nnrse for her aunt, between 1940 and 
1944, Mrs. Hooten replied that she did not wish to get mix¬ 
ed np in the matter; that however, in the course of the con¬ 
versation Mrs. Hooten stated that Miss Ellyson had been 
helpless from the time she returned from the hospital in 
1940 and had to be waited on like a baby; that, moreover, 
Miss Ellyson had developed cancer in the course of her long 
confinement to bed, and had been very ill with pneumonia 
just prior to the time the contested will was executed; and 
that Miss Ellyson had been given “dope” from the time 
she became paralyzed until her death, to ease pain and make 
her sleep. 

Affiant further says that the said Mrs. Hooten, when 
requested by affiant to do so, refused to say whether or not 
she would give an affidavit concerning the facts as she knew 
them, reiterating that she did not wish to become involved, 
but did make the following statement to affiant: “Before the 
trial I was offered $500.00 to testify for the other side, and 
I would not do it”; upon which affiant said to her: “Why, 
that is bribery, Mrs. Hooten.” Affiant then asked her who 
offered her $500.00 to testify in their behalf, but Mrs. 
Hooten declined to answer the question. 

Affiant further says that, throughout her conversation 
of about thirty minutes with Mrs. Hooten, the latter re¬ 
peatedly said she did not wish to be brought into the case, 
but further said: “If I should be called as a witness, how¬ 
ever, I shall have to tell the truth;” and further stated 
that she had talked at length with Colonel Maddox over 
the telephone concerning the matter a few days before 
affiant visited her, and that she had told Colonel Maddox 
. the truth then, and would tell the truth accordingly if 
108 she should be compelled to testify on the stand about 
. the matter. 
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At the dose of said conversation between the said Mrs. 
Hooten and affiant, Mrs. Hooten stated to affiant that she 
would call Colonel Maddox later that day by telephone, 
when she got off duty at three o’clock, and give him her 
final dedsion as to whether or not she would execute an 
affidavit setting forth the facts as she knew them. 

Further deponent sayeth not. 

/s/ MAR Y ELLYSON DOWDY. 

Subscribed and sworn to before me this 10th day of Sep¬ 
tember, 1949. 

/s/ LOIS S. JUSTICE, 

(Notarial Seal) Notary Public in and for the City 

of Lynchburg, 

State of Virginia. 

My commission expires June 6, 1950. 


District of Columbia, ss.: 

MARTRl FLYNN MADDOX, being first duly sworn, on 
oath deposes and says: That she is associate counsel in the 
case of Dowdy et at., vs. Hawfield et al., C. A. No. 2791-49; 
•that the paper above set out, to which this certificate is 
appended, is a true copy of the original affidavit of Mary 
Ellyson Dowdy, dated the 10th day of September, 1949; 
that said original affidavit is in the custody of Plaintiffs’ 
counsel. 

/s/ MARIE FLYNN MADDOX. 

Subscribed and sworn to before me this 15th day of 
March, 1950. 

/s/ CHRISTIE H. FESLEB, 
Notary Public, D.C. 

109 My commission expires Sept. 30, 1953. 


• • • 
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Motion to Dismiss Second Amended Complaint 

(Filed March 21,1950; Tr. 110.) 

Come now the defendants in the above entitled canse by 
their attorney, Albert Brick, and move the court to dis¬ 
miss the Second Amended Complaint for Damages, order 
or declaratory judgment to set aside Decree in Administra¬ 
tion No. 67046, Injunctive Relief, etc, and for reasons state 
as follows: 

1. It fails to state a claim upon which relief can be 
granted. 

2. The matters contained therein are res judicata. 

3. It fails to set forth extrinsic fraud sufficient to war¬ 
rant the relief sought 

4. The action is barred by the one year limitation con¬ 
tained in Rule 60(b), FRCP. 

5. And for such other and further reasons to be advanced 
at the hearing. 

/s/ ALBERT BRICK, 

Attorney for Defendants. 

110 • • • 


Plaintiffs’ Points and Authorities in Opposition to Defend¬ 
ants’ Motion to Dismiss Second Amended Complaint 

(Filed March 27, 1950; Tr. 112-116.) 

Plaintiffs oppose the defendants’ motion to dismiss their 
second amended complaint on the following grounds: 

L The defendants, in the present motion, have set up 
no new legal points, but only the same ones they presented 
in their motion to dismiss the first amended complaint, and 
which were disposed of at the oral hearing thereon on Feb- 
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ruary 8,1950. Under the law governing such motions, the 
motion to dismiss, of course, admits the truth of every 
material allegation of the amended complaint It is true 
that defendants’ Point 4, that the “action is barred by the 
one year limitation contained in Rule 60(b), FRCP, ,, does 
not appear in their first motion, but it was argued at the 
oral hearing thereon, and the court then held that it did not 
apply to this case. However, Plaintiffs reiterate here that 
the one-year limitation does not apply, for three reasons: 
(a) Their suit is an independent action, and the one-year 
limitation applies only to motions filed in the suit in which 
the judgment was obtained, and not to independent actions; 
as to the latter, reasonable diligence only is required, (b) 
As will be shown below, Plaintiffs 9 suit was properly 
brought as an independent action, (c) Even if applicable to 
an independent action, the one-year limitation would not 
govern the instant case, because, as the affidavit of Marie 
Flynn Maddox, made part of the second amended complaint, 
shows, the plaintiffs did everything possible, both be- 
112 fore and after the trial of the will case, and in the face 

of obstructive tactics by the defendants, to contact all 
persons having knowledge of the matter, and, notwithstand¬ 
ing such due diligence, were unable to obtain the new evi¬ 
dence on which this action is partly based within the one- 
year period; and, further, they filed this independent action 
within a reasonable time and hence were not guilty of laches. 
Therefore, in accordance with the principles enunciated in 
Klopprott,v. U. 8., (1949), 335 U. S. 942, and U. 8 . v. Buck - 
ofen, (CA-3,1949), 176 F. 2d 263, the “other reason” clause 
of Rule 60(b), as amended, would apply to Plaintiffs’ case. 

The defendants quote from the Klapprott case to support 
their motion, but the quoted portion actually supports the 
plaintiffs rather than the defendants, for it merely states 
that the one-year limitation would apply if nothing more 
than “excusable neglect ” were shown; but the opinion holds 
(as the quoted part does not show) that no neglect in any 










44 


degree on the part of Klapprott appeared, but rather excus¬ 
able failure to act —stating that “neglect” carried the idea 
of negligence and not merely non-action —and that, there¬ 
fore, Klapprott’s petition came within the “other reason” 
clause of the rule, which “for all reasons except the five par¬ 
ticularly specified, vests powers in courts adequate to en¬ 
able them to vacate judgments whenever such action is 
appropriate to accomplish justice”. No neglect, but in¬ 
stead “excusable failure to act”, appears in Plaintiffs * case, 
and the Klapprott case is controlling in their favor. The 
Supreme Court in that case overruled both lower courts, 
holding that it was error to dismiss Klapprott’s petition. 
It should be noted, moreover, that the appellate court de¬ 
cision in the case (166 F. 2d 263) states: “The remedy” 
(by bill of review or independent action) “is not restricted 
as to time by any mandatory limitation, but is governed 
by the equitable doctrine of laches”. The Supreme 
113 Court decision does not disagree with this pronounce¬ 
ment, but holds that Klapprott was not guilty of 

laches. 

2. The motion Judge before whom the motion to dismiss 
the first amended complaint was argued not only listened 
to and specifically disposed of the points of law bearing on 
the. sufficiency of the complaint— i. e., whether or not it 
failed “to state a claim upon which relief can be granted”, 
and whether or not the “matters contained therein are res 
judicata”, (Points 1 and 2, respectively, of defendants’ 
present motion)—but the order of March 3,1950 (rendered 
after the court had held the matter under advisement), 
granted Plaintiffs leave to amend, and thus ruled against 
both such contentions; because, had the complaint failed 
to state a cause of action, for the reasons advanced or any 
other, there would have been nothing to amend, and leave 
to amend would not have been granted. At the close of the 
oral argument on the first motion to dismiss (as it is be¬ 
lieved the reporter’s transcript of the record will show). 
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the only doubt expressed by the court was as to a sufficient 
showing of due and reasonable diligence in the discovery 
of the new evidence. As has been stated, the said affidavit of 
Marie Flynn Maddox sets out facts unquestionably show¬ 
ing such due diligence; and, moreover, the defendants’ mo¬ 
tion does not question that such diligence has been shown. 

3. As to defendants’ Point 3, that Plaintiffs have failed 
to show “sufficient extrinsic fraud”, that too was argued 
and disposed of; but Plaintiffs will briefly reargue that 
point. The late cases draw no distinction between intrinsic 
and extrinsic fraud as the basis for an independent action. 
Several such cases are cited in Plaintiffs’ opposition to the 
motion to dismiss their first amended complaint, which op¬ 
position is hereby made a part of this by reference. Plain¬ 
tiffs rely most strongly on the principles of law laid down 
in the following cases: 

Klapprottv. U. S., supra; U. 8. v. Backofen, supra; Hazel- 

Atlas Co. v. Hartford Co., (1944), 322 U. S. 238; Grif- 
114 fith v. Bank of New York, (CA-2,1945), 147 F. 2d 899.; 

160 A T, ~R. 1340; cert. den. 308 U. S. 624; Publicker 
v. ShaUcross, (CA-3,1939), 106 F. 2d 624; Wooldridge Mfg. 
Co. v. LaTourneau, (Cal D. C., 1948), 79 F. Supp. 908 (par¬ 
ticularly important because Buie 60(b) was modeled on the 
California law); U. 8. v. Hartford Co., (1947), 73 F. Supp. 
979; Fraser v. Doing, (Dist. CoL C. A., 1942), 130 F. 2d 617; 
Root Refining Co. v. Universal OH Prods. Co., 169 F. 2d 
514; cert. den. 335 U. S. 912, 336 U. S. 915; Marshall v. 
Holmes, 141 U. S. 589. 

The above cases, as well as amended Buie 60(h) itself, 
and the interpretation thereof by the United States Supreme 
Court in the Klapprott case, show the definite trend toward 
obliterating altogether the ancient niceties of distinction, 
which have proved so difficult to draw, between intrinsic 
and extrinsic fraud as the ground for such an action as the 
one at bar. Granting, however, for the sake of argument, 
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that extrinsic fraud must appear. Plaintiffs submit that the 
facts set out in their second amended complaint showing 
fraud upon the courts in obtaining the probate decree and 
the affirmance thereof, and fraud upon Plaintiffs and other 
heirs at law and next of kin of the decedent (as distinguished 
from the fraud against the decedent charged in the caveat, 
and which issue was taken from the jury by the trial judge 
in the will case), and showing also that such fraud was 
perpetrated by means of an unlawful conspiracy, combin¬ 
ation and agreement successfully consummated, constitute 
extrinsic fraud. Hence, whether it be considered that either 
intrinsic or extrinsic fraud is sufficient (and Clause 3 of 
amended Rule 60(b) so providing could reasonably be con¬ 
strued to apply to independent actions as well as motions), 
or that extrinsic fraud must be shown, the defendants’ con¬ 
tention on this point is untenable. The plaintiffs have shown 
extrinsic fraud. The defendants’ motion to dismiss the 
plaintiffs’ second amended complaint should be denied. 

4. The reporter’s transcript of the proceedings at the 
hearing on the motion to dismiss Plaintiffs’ first amended 
complaint is hereby referred to and made a part here¬ 
of. 

115 5. Plaintiffs reserve the right to present other 
points and authorities at the hearing hereon. 

Plaintiffs respectfully request the Court, in the interest 
of facilitating any further proceedings that may be found 
necessary or desirable in connection with the pending mo¬ 
tion, to render a written opinion showing the Court’s find¬ 
ings and conclusions. 

/s/ LUTHER ROBINSON MADDOX, 
/s/ MARIE FLYNN MADDOX, 

116 Attorneys for Plaintiffs . 


• • • 
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dual Order and Judgment 

(Filed April 19, 1950; Tr. 117.) 

Upon consideration of the Motion to Dismiss the Second 
Amended Complaint and it appearing to the satisfaction of 
the Court, after oral argument by the attorneys for the 
plaintiffs and defendants in open court that the same should 
be dismissed, it is by the Court this 19th day of April, 1950, 

ORDERED, ADJUDGED AND DECREED, 

That the Second Amended Complaint filed herein by the 
plaintiffs be and the same is hereby, dismissed. 

/s/ EDWARD A. TAMM, 

117 District Judge. 

• • • 


Motion for Rehearing and to Set Aside and Vacate Final 

Order and Judgment Entered April 19,1950 

% 

(With Supporting Points and Authorites.) 

(Filed April 29, 1950; Tr. IIS-120; “Denied 
Tamm J. 5/5/50”.) 

Plaintiffs in the above-entitled cause, by and through 
their attorney, Luther Robinson Maddox, move this Court: 

(1) For a rehearing on the defendants’ motion to dis¬ 
miss the second amended complaint; and 

(2) To set aside, vacate and hold for naught its final 
order and judgment, entered April 19,1950, summarily dis¬ 
missing said amended complaint. And, as reasons therefor, 
Plaintiffs say: 









L (a) Plaintiffs’ second amended complaint sets forth 
sufficient legal grounds for relief. On the basis of newly- 
discovered evidence, detailed in affidavits made a part of the 
amended complaint, it charges fraud in the procurement of 
the decree attacked therein, perpetrated upon the plaintiffs, 
other heirs at law and next of kin of the decedent whose will 
was admitted to probate by that decree (Administration No. 
67,046), and upon the court or courts, effected as the result 
and culmination of a conspiracy and collusion. It is an ele¬ 
mentary rule of law that in testing the sufficiency of a com¬ 
plaint on a motion to dismiss every allegation of fact 
therein alleged must be assumed to be true. 

(b) Courts do not look with favor upon a summary dis¬ 
missal of a complaint, reasoning that a plaintiff should 
be given an opportunity to present his case at a trial, where 
the truth or falsity of his allegations and their legal suffi¬ 
ciency may be considered in the light of evidence produced. 

A complaint should not be dismissed for failure to 
118 state a claim or cause of action unless it appears to 
a certainty that the plaintiff would be entitled to no 
relief under any set of facts which could be proved in sup¬ 
port of his claim. 

2. (1) While the order dismissing the second amended 

complaint gives no hint of the grounds on which it was 
based (although an order was presented by Plaintiffs’ 
counsel to the Court showing the Court’s pronouncement 
in dismissing the complaint), it is assumed that it was on 
one of the following: (a) Insufficient diligence in the obtain¬ 
ing of the newly-discovered evidence to take Plaintiffs’ 
case out of the one-year limitation provided in Buie 60(b) 
(FBCP) for motions; or (b) failure to show extrinsic 
fraud; or (c) that the facts on which the amended com¬ 
plaint is based are res judicata. As to the first hypothesis, 
it is submitted that a careful reading of the affidavit of 
Marie Flynn Maddox will disclose such diligence in the pro- 
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curing of the new evidence of fraud and conspiracy (shown 
in the affidavit of Eunice Tracy Guthrie) as to eliminate 
the question of laches and to bring Plaintiffs’ case within 
the purview of the “other reason” clause of Buie 60(b), 
which sets no arbitrary time limitation on and requires only 
that action shall be taken within a reasonable time. 

(2) As to Hypothesis (b): It is contended that, in the 
light of Clause 3 of Buie 60(b), as amended, and the best- 
reasoned recent decisions on the point, the old nebulous dis¬ 
tinction between intrinsic and extrinsic fraud as the ground 
for relief from a judgment or decree, which courts and 
pleaders have so strained themselves to get around in 
the past when justice demanded it, is now obliterated; and 
that a showing of either intrinsic or extrinsic fraud is now 
sufficient. Fraud is fraud, and courts are no longer hemmed 
in by the uncertain boundaries of old common-law remedial 
tools. And moreover, Plaintiffs further insist that, even 
if a showing of extrinsic fraud be considered indispensable, 

the allegations of the amended complaint as to con- 
119 spiracy and fraud unquestionably constitute a suffi¬ 
cient showing of extrinsic fraud. 

(3) As to Hypothesis (c): The facts on which the 
amended complaint is grounded are clearly not res judicata . 
But even if they were, that question cannot be raised in a 
motion to dismiss. Res judicata is an affirmative defense, 
and can be raised only by answer and not by motion. 

3. It appears on the face of the record in said Adminis¬ 
tration No. 67,046 that. the decree under attack in the present 
case is actually null and void, or held in suspense and there¬ 
fore not a final order or judgment, for the reason that no 
order and judgment denying the caveators’ motion to set 
aside the verdict and said decree was ever signed and en¬ 
tered ; the trial court having merely indicated that he would ^ 
enter such an order and judgment by writing on the first 
page of the motion the word “Denied”. 
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4. The Statement of Points and Authorities filed in sup- 
port of this motion are hereby made a part hereof by refer¬ 
ence ; and also the files and records in Administration No. 
67,046 of this court, in the matter of Mary Elizabeth Elly- 
son, Deceased. 

5. Other points and authorities that may be brought 
forward and presented at an oral hearing of this motion; 
which is hereby requested. 

If, notwithstanding the points herein made, this Court 
should decide to overrule and deny this motion. Plaintiffs 
request that a written finding be made by the Court, or a 
memorandum opinion filed in this case, showing the 
grounds on which the Court relied in dismissing Plaintiffs* 
second amended complaint, in order that the appellate 
court may know why it was dismissed. 

/s/ LUTHER ROBINSON MADDOX, 
120 Attorney for Plaintiffs. 


Plaintiffs* Statement of Points and Authorities in Support 
of Motion for Rehearing and to Set Aside and Vacate 
final Order and Judgment Entered 4-19-50 

(Piled April 29, 1950; Tr. 121-123.) 


*4»£*V*rv 


In support of their motion for rehearing and to set 
aside and vacate this Court’s final order and judgment 
entered April 19, 1950, summarily dismissing their second 
amended complaint herein, Plaintiffs submit the following: 

L As to the first point set out in Plaintiffs’ motion: 
That courts do not look with favor upon the summary dis¬ 
missal of a complaint. See Kroese v. General Steel Castings 
Corp., (CA-3,1950), 179 F. 2d 760; Socony-Vacuum OH Co. 





v. AUied Oil Corp., (CA-7, 12-2-49), 178 F. 2d 239; Wool¬ 
dridge Mfg. Co. v. La Toumeau, (D. C. Calif., 1948), 79 
F. Supp. 908; Schmidt v. U. S., (CA-10,1950), 179 F. 2d 724; 
numerous decisions at pp. 134-136, Federal Buies Digest, 
VoL 1. Also, Freemont Cake & Meal Co. v. Wilson & Co., 
(J>. C. Neb., 1949), 13 Fed. Buies Serv. 12b. 4, Case 1, and 
,ny cases cited therein. 

]| Plaintiffs’ action is an independent one, grounded in a 
eat measure on Buie 60(b), as amended, which covers all 
methods of obtaining relief from a judgment or decree, 
and comes within the purview of Clause 6, the “other rea¬ 
son” clause. In Backofen v. U. S., (CA-3, 1949), 176 F. 
2nd 263, at p. 269, the court said Amended Buie 60(b) 

in abolishing bills of review provides that ‘the procedure 
for obtaining any relief from a judgment shall be by 
motion as prescribed in these rules or by an independ- 
121 ent action’ Moreover, at p. 267 of the case, the 
court stated that the one-year limitation does not 
apply to the “other reason” clause and that there is no 
time limitation under that clause except laches and a rea¬ 
sonable time as may be determined by the circumstances of 
a particular case; citing Klapprott v. U. S., 335 U. S. 601 
(and 336 U. S. 942). Both these cases were reversed and 
sent back to the trial court to receive evidence as to the 
truth or falsity of the allegations made. 


2. (a) As to Plaintiffs’ second point: Cases holding 
that the nice differences and distinctions between extrinsic 
and intrinsic fraud are no longer to be made are: PubUcker 
v. Shallcross, (1939), 106 F. 2d 949,126 A. L. B. 386; Hazel- 
Atlas Co. v. Hartford Empire Co., (1944), 322 U. S. 234; 
Griffith v. Bank of N. 7., (CA-2,1945), 147 F. 2nd 899,160 
A. L. B. 1340; Wooldridge v. La Tourneau, supra; Cf. also 
Fraser v. Doing, (CA, D. C., 1942), 130 F. 2d 617; Root 
Refining Co. v. Universal Oil Products Co., 169 F. 2nd 514; 
Marshall v. Holmes, 141 U. S. 589; Chicago, etc., Ry. Co. v. 
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CaUicotte, (1920), 267 Fed. 799; Hodge v. Huff (1944), 140 
F. 2nd 686; Caldwell v. Taylor, (1933), 88 A. L. R. 1195. 

(b) As to the point that the defense of res judicata can¬ 
not be set np in a motion to dismiss, see: Rnles 8 and 12 
(FRCP); Stoddard v. Morrin, et al., (CA No. 14781,1942— 
Jndge Bailey), 8 F. R. D. 375; and many authorities cited 
in Plaintiffs’ opposition to Defendants’ first motion to dis¬ 
miss. 

3. As to Plaintiffs’ point No. 3: That it appears on the 
face of the record in Administration No. 67,046 of this 
court that no order and judgment denying the caveators’ 
motion to set aside the verdict, and the decree now under 
attack, was ever signed and entered, and that the decree 
is therefore actually null and void, or of no effect, still 
being held in suspense, see: Jameson v. Jameson, (CA, 
D. C., 1949), 176 F. 2nd 58, wherein, at p. 61, the court said: 
“In the federal courts an opinion is not a part of the 
record proper. England v. Gebhardt, (1884), 112 U. S. 
502, 506, 5 Sup. Ct. 287, 25 L. Ed. 811. Conse¬ 
quently, a statement in an opinion reached by the 
122 court, even though couched in mandatory terms, can¬ 
not serve as the order or judgment of the court. It 
is necessary that a definite order or judgment be made 
and entered in the court’s docket in due form.” 

See, also, St. Louis Amusement Co. v. Paramount, etc., 
(CA-8,1946), 156 F. 2nd 400; In Re D f Arcy, (CA-3,1944), 
142 F. 2nd 313; 30 Am. Jur., Judgments, at p. 824; and 
Rules 59 and 73 (FRCP). 

In connection with the request made by Plaintiffs in the 
attached motion, that if the Court should decide to over¬ 
rule it, he make a finding or file a memorandum opinion in 
this case, showing the grounds on which he relied in dis¬ 
missing the second amended complaint, see: Publicity Bldg. 
<& Realty Corp. v. Hannegan, (CA-8,1943), 139 F. 2nd 583, 
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and cases following that case, appearing in the following 
reports: 168 F. 2d 186; 170 2nd 984; 178 F. 2nd 440; 77 F. S. 
634; 85 F. S. 734; 172 A. L. R. 835; 9 F. R. D. 244. 

/s/ LUTHER ROBINSON MADDOX, 
123 Attorney for Plaintiffs . 

• • • 


Opposition to Motion for Rehearing and to Set Aside and 
Vacate final Order and Judgment Entered April 19,1950 

(Filed May 5, 1950; Tr. 124.) 

Come now the defendants in the above entitled cause 
by their attorney, Albert Brick, and oppose plaintiffs* mo¬ 
tion for rehearing and to set aside and vacate final order and 
judgment entered April 19, 1950 and for reasons refer to 
the points and authorities hereto attached. 

/s/ ALBERT BRICK, 

124 Attorney for Defendants. 


Points and Authorities 
(Filed May 5, 1950; Tr. 125-126.) 

Plaintiffs raise nothing new by their motion for rehear¬ 
ing, except as to Grounds 1 and 3. 

Ground 1 of their motion raises only general principles 
of law of which we are confident the Court was fully aware 
when determining our motion to dismiss the complaint. 

Ground 3 of their motion raises a point which does not 
appear in the complaint and which has never before been 
mentioned in this case. It is considered improper that it be 
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raised in this manner at this time, but we do not press its 
impropriety and prefer to answer it on its merits, so as 
to dispose of it. 

The decree admitting the will to probate, which was the 
final order and judgment in the cause, was entered by the 
Court on March 4,1947 and duly entered by the clerk in the 
docket on the same date. On March 26,1947, Judge McGuire 
entered his order denying plaintiffs * motion for new trial 
and that order was duly docketed by the clerk on the same 
date. It is this last order of which plaintiffs now complain. 

The cases cited by plaintiffs are not in point. In Jameson 
v. Jameson, 176 F. 2d 58, the Court simply held that a letter 
from the Judge of the United States Court for China, ad¬ 
dressed to plaintiff and defendant and informing them that 
he would be willing to order a modification of a final decree, 
and signed “yours truly”, did not constitute an order modi¬ 
fying the decree. In St. Louis Amusement Co. v. 
125 Paramount, 156 F. 2d 400, the lower court filed in 
the cause an “opinion and order sustaining motions 
of defendants to dismiss and for summary judgment.” 
The record disclosed no final judgment nor docket entry 
of a final judgment. The Court held that the opinion did 
not constitute a final judgment. In in Re D ’Arcy, 142 F. 
2d 313, the lower court filed in the cause an opinion described 
as a “memorandum”. There was no final judgment and 
no docket entry of a final judgment. The Court held that 
the opinion did not constitute a final judgment. 

The cases are clearly not in point. Our situation involves 
an order denying a motion for new trial, following a final 
judgment, and the Court actually wrote an order denying 
the motion and that order was duly docketed by the clerk. 

Plaintiffs apparently seek some comfort from the fact 
that the order contains but one word, “denied”. There 
is no requirement that such orders be verbose. All that is 
required is that such orders shall be clear and unambiguous. 








55 


It is submitted that nothing could be more clear and unam¬ 
biguous than the simple word “denied” written with red 
pencil in the Judge’s own handwriting on the face of the 
very motion he is denying. We are informed that such 
orders are frequently entered in such manner. 

We respectfully submit that the remainder of plaintiffs’ 
motion has been previously argued and re-argued, and is 
fully covered by our previous points and authorities filed 
herein, to which reference is respectfully requested. 

/s/ ALBERT BRICK, 

126 Attorney for Defendants. 

• • • 

“May 5” (1950) “Motion for rehearing & to set 

127 aside & vacate final order & Judgment entered 4-19-50. 
Denied Fiat, Tamm, J. (N) ” 

• • • 


Notice of Appeal 
(Filed June 5, 1950; Tr. 128.) 

Notice is hereby given this 5th day of June, 1950, that 
Mary Ellyson Dowdy, Nannie Ellyson Pollard, and Hattie 
Ellyson Maddox hereby appeal to the United States Court 
of Appeals for the District of Columbia from the final 
order and judgment of this Court entered on the 19th day 
of April, 1950, dismissing the plaintiffs’ Second Amended 
Complaint, in favor of Clayton Hawfield et al. against said 
Mary Ellyson Dowdy, Nannie Ellyson Pollard, and Hattie 
Ellyson Maddox. 

/s/ LUTHER ROBINSON MADDOX, 
Attorney for the Plaintiffs. 


128 


• • • 
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1 Pertinent and Material Excerpts from Transcript of Oral 
Hearings on Motions to Dismiss Complaints 

(Before Judge Matthews on Motion to Dismiss First 
Amended Complaint.) 

• • • 

Mr. Brick: * * * Now, the law is well settled that our 
courts in the District of Columbia will not allow someone 
to come in and impeach a judgment that was found by 
the court below unless it comes within the rule as 
8 enunciated in 60(b). 

• • • 

And District of Columbia cases hold even though per¬ 
jury may be committed at a trial of a case, yet that is not 
ground to set it aside. So he is out on those two grounds, 
namely, newly discovered evidence of fraud or mis- 

12 representation. About the only thing he has left, 
so far, is, “Or any other reason justifying for relief 

from the operation of the judgment.” 

Now, it is usual to look into the wording of the statute 
and see what it means. Obviously, if they meant these 
other reasons that went before, they would not have put 
the one year restriction upon it. What they mean is some 
other reason other than those denominated previously in 
this particular statute. So, I don’t know what other rea¬ 
son Mr. Maddox has that he claims he is entitled to bring 
this suit for. • • • 

Now, that might be another ground, “fraud upon the 
court”. So that Mr. Maddox in this suit, by 60(b), is very 
narrowly limited or restricted. • • • 

13 first of all, does he have any other reason than 
those reasons set forth! I say he does not, because 

the very fraud he is talking about was shouted all over the 
courtroom the days we tried this case before the jury. The 
Court: What was the fraud there that was charged! Mr. 
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Brick: He charged there was a conspiracy to take ad¬ 
vantage of this elderly lady to write the type of will that 
would benefit my clients rather than his clients. There had 
been a series of wills, something like four or five wills, 
and he said all these people, namely, the attesting wit¬ 
nesses who he sued here, my clients who were legatees 
under the will, the residuary legatees, had gotten together 
and taken advantage of this old lady and got her to draw 
up the type of will to benefit them and nobody else. That 
was the fraud he complained about. He shouted there was 
a conspiracy between them and things of that nature, and 
this question of fraud was gone into fully and the jury, 
after hearing the case for some four or five days, and 
after deliberating for several hours, came in and sustain¬ 
ed the wilL And I say, with the exception of two things 
that he has pointed out in his amended complaint, 

14 there is nothing new in the case. • • • The Court: 
There isn’t anything in this complaint that indi¬ 
cates what that person would say if they came in. Mr. 
Brick: No, there is not. I was going to come to that. 
There is nothing in the complaint to indicate if he were 
granted that opportunity, just what he would testify to 
and whether it would materially result in a different ver¬ 
dict rendered. And I say those are the only two new 
things he talks about, and he is barred within the specific 
section of 60(b) to raise those now, because the one year 
limitation has already elapsed. 

Now, it might be well to state to your Honor, for in¬ 
stance, the case of Talbott v. Pickford, which will 

15 show you the rule in the District of Columbia as to 
perjured testimony in a civil trial. * • • Mr. Mad¬ 
dox lays great stress upon the case of Marshall v. Holmes, 
which was decided by the Supreme Court of the United 
States, but that case was a jurisdictional case and does not 
fit the facts in this case whatsoever. As the court pointed 
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out in the Urice case, the Throckmorton case, wheth- 
pL6 er we like it or not, is the law in the District of 
Columbia. • • • (Tr. 16) Mr. Maddox has placed himself 
in a very narrow groove, he must come within those two 
i exceptions to 60(b), and I say that there is nothing in his 
amended complaint to come within those limitations and, 
therefore, this motion to dismiss should be granted. 

! 17 • • • (Tr. 17) In all fairness to Mr. Maddox, he 

does make some contention about conspiracy to 
commit fraud, but all those facts were gone into very fully 
j on the question before the court This case was before 
Judge McGuire for five days, I think we started on Mon- 
i day and the jury finally came in with a verdict late Friday 
afternoon. He had ample opportunity in that trial to 
go into what he now calls conspiracy to commit fraud. 
Frankly, I don’t see any difference in a will contest be¬ 
tween a conspiracy to commit fraud and fraud itself. The 
same action that would prove conspiracy would go to 
prove the fraud. He may make some contention he has 
something new on this question of conspiracy to com¬ 
mit fraud, but that was before Judge McGuire 

18 and we argued that time and time again, and all 
those facts were gone into. The only new material 
that, I say, is in the complaint now are the two 

19 things your Honor just spoke to me about. • • • 

• • • it seems to me that 60(b) in all fairness to Mr. 
Maddox would indicate that if he met the conditions of 
60(b), he would have a right to bring an independent ac¬ 
tion because in the very last sentence of 60(b) it says this: 
“Writs of coram nobis • • •” But I don’t think 60(b), as 
your Honor pointed out, contemplated appeals. The 
Court: I am just raising that point. Mr. Brick: • • • If 
he doesn’t get their consent, I think he is out of court be¬ 
cause 60(b) should be narrowly construed. It is a deroga¬ 
tion of the common law, as your Honor knows, it changes 
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the common law to this extent, the only ground on 

20 which fraud can be used to reopen judgment would 
be intrinsic fraud, I mean extrinsic fraud. The 

Court: I think the rule makes no distinction now. Mr. 
Brick: I say that it does away with that distinction, it is 
a derogation of common law, it should be strictly 

21 construed and should be construed to just cover 
cases where there is a judgment on appeal • • • 

The Court: How do you bring yourself within this one 
year period? Mr. Maddox: This one year period does 
not affect an independent action, your Honor, as I will 
show you in the Klapprott case, I think it is 335 TJ. 
31 S., that was reversed and decided last year. • • * 

The Court: Well, you don’t seem to allege very 
much about diligence on your part and excused yourself 
for not having gotten this information earlier. It seems 
to me your complaint is very skimpy in that regard. Mr. 
Maddox: We could put in an affidavit if your Honor 
should think necessary, we contend it is not necessary, 
that we have set up sufficient, but we can put in an affidavit 
here or amended complaint and put these facts in 

38 there or make this a part of the one that has been 
filed showing the whole picture and what we expect 
to prove at another trial, and the diligence in detail 

39 that was gone about. • • • Mr. Brick: • • • but 
very briefly there have been so many cases bandied 

about by both Mr. Maddox and myself that I would like 
to just point out that about the only thing before the 
court is the question as to whether or not the production 
of two new witnesses should entitle Mr. Maddox’s clients 
to file this suit and reopen the whole thing. We are re¬ 
stricted by 60(b), under 60(b) all this fine distinction about 
extrinsic and intrinsic fraud goes out the window, first, for 
failure to produce new and material evidence within 

40 the one year rule of fraud, he is limited even in his 
own pleading to one year certainly he does not come 
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within that limit and he is ont of court on that proposition. 
The only thing left to him is fraud upon the court. (Tr. 41) 
• • • Now, as our Court pointed out in the Urice case 
where there is perjury in a trial itself, where there is op¬ 
position on both sides, in that case our District Court of 
Appeals has held time and time again you cannot reopen 
that. Now, he talks a lot about perjury but what does he 
have in his complaint about perjury, he doesn’t have any¬ 
thing. About the only thing he says is if I could get this 
one witness in here they knew about— we didn’t know about 
—I could change the result. And again on that, as the 
cases pointed out, it is not that he could probably change 
the result, it must be very clear that the result would 
42 have been changed. We can’t tell from that exactly 
what he expects to prove by that witness except he 
makes some extraneous remarks himself that are not in 
the record, and furthermore says, “I can get another wit¬ 
ness who was offered $500. ’ ’ He doesn’t tell us who offered 
it or anything. 

So, I say there is not any new and material facts in this 
particular case. Where, in this complaint, does he show a 
fraud committed upon the Court? And to digress, he talks 
about a power of attorney. I can this moment hear Mr. 
Maddox stomping up and down and shouting, with that 
power of attorney in his hand, before the jury—it was in 
the case and it was gone into very thoroughly, I assure 
your Honor. He pointed out to that jury time and again 
the difference in handwriting of this old lady, because as 
time went on she was getting feeble and each will she wrote 
was a little bit different. He had all that before the jury. 
There is nothing in this complaint that he did not have or 
could not have had, he could have asked my client on the 
stand about this witness if he wanted to and if they had 
lied to him that would have been a different thing. He 
didn’t even go into that. I say that one year limitation in 
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60(b) takes care of all this argument we have talked a lot 
about. I can go in here and point out to your Honor the 
difference between the Throckmorton case and the 

43 other cases, but they really have no bearing on this 
question for the simple reason that 60(b) has taken 

care of it. They say there is no difference between intrinsic 
and extrinsic fraud but do say that those matters must be 
gone into within one year. The only ground he can come 
in here on is fraud upon the court and there is nothing he 
can show that was fraudulent upon the court even if we 
assume that perjury was committed. He, in his complaint, 
does not show where perjury was committed, all that was 
gone into before. • • * We can talk about these cases 
that went before, but 60(b) is what counts and he either 
comes within section 2 or 3, namely, new and material evi¬ 
dence discovered, or fraud, extrinsic or intrinsic. 

44 The only exception to that he can possibly come into 
is fraud upon the court, and the only cases that I 

know that are classical examples of fraud upon the court 
are the two I mentioned. 

Now, the Urice case pointed out if there was perjured 
testimony he should be ready to meet that at the trial itself. 
And where it was in open court before a jury, I say that 
this case is a case that should be dismissed and this court 
and these litigants should not be put to the trouble of com¬ 
ing in here and answering and going to trial. I have no 
hesitancy to answer this, I tell Your Honor that. I frankly 
have no hesitancy at all but I feel this way: On the issues 
as Mr. Maddox has stated in his complaint, since he sets 
forth all these various steps and what has been done at 
the actual stages of this trial, we are entitled to dismiss 
that cause. On the face of it, it shows he is barred by res 
judicata unless he comes within this exception, fraud upon 
the court, and I defy him to cite a case which will bring 
him within that limit. I have looked at all the cases and, 
as I say, these two cases that are classical examples of it 




62 


are cases where the court had something to do with the 
proceeding like the insertion in the Circuit Court of Ap¬ 
peals, in one case, of a document for a fraudulent purpose, 
it was trying to perpetuate something on the court 

45 itself; or the other case in which a court officer heard 
it as a friendly matter • • Mr. Maddox: May I 

ask Mr. Brick if he has read the Klapprott case, 60(b).29, 
case 1, which went to the Supreme Court? • • • The 
Court: An infringement, wasn’t it? Mr. Brick: That is 
correct, and there was a vigorous dissent in that, the Court 
was evenly divided on the majority opinion, nobody could 
seem to get together. But the facts in that case do not 
come anywhere within the facts of this case and I say in 
this particular case where he has alleged these things, fraud 
and the discovery of material evidence which comes within 
the specific mention of 2 and 3 of Rule 60(b), that he is 
limited to that one year. And if he did not come before 
that, I still say we would have been entitled to the motion 
to dismiss because this evidence is all intrinsic fraud, some¬ 
thing that could have been gone into at the trial and 

46 something that was gone into and not extrinsic, as 
they point out in other cases, but rather gone into 

that since we have 60(b) and do away with that distinction. 
I say he comes under the one year limitation. If he does 
not come under that one year limitation, he has to meet 
the exception. I say he has been unable to do it. Mr. Mad¬ 
dox: I think this Klapprott case answers that, Your Honor, 
about the one year. The Court: • • • Well, the way this 
looks to me is that all these things that are alleged would 
come under this claim about newly discovered evidence, 
and that one year limitation would apply . 

Mr. Maddox: I think this Klapprott case answers that. 
The Court: And it also seems to me that these allegations 
that you make, they don’t even say that you could prove 
it if you had these witnesses, you simply say it would tend 
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to prove it. Mr. Maddox: May 1 answer that, Your Honorf 
The Court: Well, I don’t think that I will actually 
47 give a decision on the motion to dismiss right at the 
moment. I think I will read this amended complaint 
carefully to see if there is any allegation in there that I 
am not aware of at the moment. (Tr. 48) • • • 

(Before Judge Tamm on Motion to Dismiss Second 
Amended Complaint). 

Mr. Brick: • • • Now, he brings an independent action 
which we contend was bound up in the other case. There is 
nothing, we claim, that is new, from the facts of this case, 
that he did not argue, talk about, and produce at the actual 
trial of this case. He bases his right to bring this action 
on rule 60(b), as amended, and I am boring Your Honor 
by reading that briefly, because I believe there will be 
52 a lot of discussion about it. (The rule 60(b) read.) 
Now, he brought this independent action, and in it are a 
long recital of things that happened at the actual trial of 
the case, all of which was argued in the Court above. Now, 
he supports that by several affidavits. He has an affidavit 
of witnesses whom he claims know the condition of the 
testatrix on the day she signed the will, and he goes on 
somewhere in there and stated that there was no evidence 
on his part anywhere in the case to show what her condi¬ 
tion was on the day she signed the will, except our wit¬ 
nesses. The Court: l have read that affidavit. Mr. Brick: 
In looking over the record in the case, you will notice in 
this particular instance he has pled not only his independ¬ 
ent action but the record in that case, so that the transcript 
of the evidence in the trial below is a part of this motion to 
dismiss, and we have checked into the record and find one 
of his witnesses, Elizabeth Allen, did testify what the con¬ 
dition of testatrix was on March 14,1944, the day she signed 
the will, and also had testimony from witnesses, Mrs. Mabel 
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Adams, who testified what her condition was all during that 
period of time, so that there really isn’t anything new in 
that testimony. Then he has an affidavit by his wife, one 
of counsel, who tells about her diligence in trying to locate 
this particular witness, and then goes on to say where she 
overheard a conversation by Mr. Maddox, who talked to one 
witness about participating in this offer of $500, as 

53 she could tell from the conversation that she heard. 
Then he talks about Mrs. Dowdy, who says she has 

been offered by somebody, we don’t know who, $500. not to 
testify in the case. 

I think the law is well settled in the District of Columbia 
that even assuming that there was perjured testimony, 
that would not be ground for this court in setting aside the 
judgment. The case I have in mind, if your Honor will 
bear with me—I have so many cases here. Mr. Maddox: 
Are you thinking about the Urice case? 

Mr. Brick: The Urice case, and in that connection the 
court held that even if it were shown that there was perjury 
at the trial, that would not be ground for a new trial When 
that was argued before Judge Matthews, she told him, “The 
only thing you have is newly discovered evidence.” And, 
assuming everything he says is true, all he has is his alleged 
newly discovered evidence, either intrinsic or extrinsic, and 
under this rule 60(b) he is limited to one year after judg¬ 
ment was entered. The Court: When was the judgment 
entered? 

Mr. Brick: The judgment was entered • • • March 4, 
1947, the Probate Court entered its decree, so that he 

54 is definitely barred by virtue of that provision of 
60(b). That, in effect, is the crux of this entire case. 

I mean you can talk all day about the difference between in¬ 
trinsic and extrinsic evidence; if the fraud was extrinsic 
you could set it aside at any time, but, if intrinsic, you can 
do it, but you must come under 60(b); and they say, “We 
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are not going into the difference between intrinsic and ex¬ 
trinsic, and yon mnst set it aside before the year,” and there 
is nothing—in fact, the case took abont five days before 
Jndge McGuire, and every point he raises here he raised 
there, and then in the Court of Appeals, * * * 

Mr. Maddox: Your Honor, I will go to the point he 
challenged, the first statement with respect to Elizabeth 
Allen; he can’t find in the record anywhere that Elizabeth 
Allen, that she saw the testatrix on the day she signed that 
will This very witness does say so in her affidavit, and 
she knows her condition, and there is no other witness who 
testified she saw that testatrix on the day she signed that 
will in the record, and the trial Judge laid great emphasis 
on the fact that none of our witnesses saw the testatrix on 
the day she signed that will. Now, that Urice case 
55 was back in the ’20s, and that is out of the window, 
under rule 60(b) as amended less than two years ago, 
and as far as March 4, 1947, is concerned, by the decree 
on which the mandate went down from the Court of Ap¬ 
peals a year ago confirming, that has nothing to do with 
60(b), • * # Mr. Brick is mixed, I think, on motions under 
the new rule and independent actions such as this, because 
all of the cases in the last year or such a matter that have 
gone up have been reversed on that. I have a recent deci¬ 
sion I will call your attention to before I get through, 
United States v. Backofen, and four other cases in the 
United States Circuit Court which went up from the same 
circuit * * •—and when that case came down they re¬ 
versed four of them * * * they were all heard together, the 
four or five cases, in the Third Circuit. Now, that is 176 
F. 2d 263, at page 267. (Beads case.) • • * 

Then they come on down and say, applying the amended 
rule 60(b) to this issue, in accordance with the directive of 
the Supreme Court, they are now referring to the BJapprott 
decision, which there reversed the lower courts, and the 
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56 question is the same here as in other matters pre¬ 
viously considered, since under 60(b) the one-year 
limitation does not apply. • • • 

Mr. Brick: If your Honor please, the transcript in the 
Court of Appeals, page 59, will show Mrs. Allen testified 
as to what the condition of this woman was on the day the 
will was drawn. I don’t think we need any remarks, but I 
mention it, and I will— Mr. Maddox: May I have the page? 
The Court: Don’t interrupt counsel! Go ahead. 

65 Mr. Brick: Also, Mr. Maddox made great point 
about the fact that there was a power of attorney 

in this case. That power of attorney was introduced before 
the jury and argued before the jury. There is nothing in 
what he had argued before you that he hasn’t argued not 
only in the court below, before Judge McGuire, but in the 
other courts. He says he assumes that is extrinsic fraud, 
and I say that if that is all he has to say about it, then we 
are entitled to have this motion granted. The Klapprott 
case is a case in which there was a question— The Court: 
l have read the case many times. 

! Mr. Brick: Now, without going into all these cases, not 
to take a lot of your Honor’s time to go into that, but in 
view of the fact that a motion to dismiss has been granted, 
what new matter has been raised which would not come 
within the rules set down in 60(b) ? Is it newly discovered 
1 evidence, or is it fraud? Now in either one of the cases 
we are entitled to have this dismissed, because now the limi¬ 
tation applies. If he says it is extrinsic fraud, we are 

66 entitled to have it dismissed. * * * 

The Court: The Court fails to find anything in 
the proceedings and in the pleadings that would take this 
action out of the prohibitive provisions of rule 60(b) of 
Civil Procedure. The Court will accordingly grant 

67 the defendants’ motion to dismiss the complaint. 
(Tr. 67.) 

■ \ - • 


















. • ■ 

*•- t /> l -v- -' .fr a .. v x «_< J . 

J ' ' / ; . ' * ^ • J , - - t - W ~*V . I'-.y W. X- 


BRIEF OF APPELLEES 


^tatps (Emtrt of Apppalo 

' v, , • • f * __ . * 

Fob the Disteict of Columbia Cibcuit ■’< 


- - ^ . •, . K v \ - - 

Maby Ellyson Dowdy, Nannie Ellyson Pollabd, and 

Hattie Ellyson Maddox, 

- i ■ . bt , \ 

Appellants, 


Clayton Hawfield, individually j and as Executor of the 
Will of Mary Elizabeth Ellison, deceased; Fbances 
Gebtkude Scott, Flobence 0. Metz, both individually 
and as legatees named in the Will of Mary Elizabeth 
Ellyson, deceased, et als., , 

Appellees ., ;; 


Appeal from the United States District Court 
for the District of Columbia 


United States Coart or Aspcab' I ’ ' 

c .. r - • - • ^ i - s- 

For ijjo . _k v - •- ■ 

District cf Columbia Circuit 

• f Albert Bbick, 

FktD OCT 3 Iwj-J 1010 Vermont Ave. N. W., 

_ - \ Washington, D. C. 

4). Attorney for Appellees 


WILSON - Eni PRINTING CO. . RE 6003 • WASHINGTON 1. D. C. 















* •: i 



I 


I 


I 


I 


! 

I 

I 


• I 


I 

I 


! 

















No. 10,724 




APPELLEES’ COUNTERSTATEMENT OF 
QUESTIONS PRESENTED. 

In the opinion of appellees, the questions are: 

1. In an independent action seeking to set aside a 
judgment and seeking damages, upon grounds of fraud, 
where the broad, general allegations of fraud in the com¬ 
plaint, constituting mere conclusions of the pleader, are 
contradicted and repudiated by the specific facts alleged 
by the pleader as supposedly supporting such conclusions, 
and where the facts alleged constitute, at most, only 
cumulative evidence of facts which were in evidence or 
proffered in evidence in the original proceedings, and 
where the alleged newly discovered evidence could have 
been, by due diligence, produced in the original proceed¬ 
ings, should the Court dismiss such a complaint ? 

2. In seeking to set aside a judgment upon grounds 
of fraud, does not Rule 60 (b), FRCP, require that such 
relief be sought within one year after the judgment was 
entered, in all such cases except those involving “fraud 
upon the court”, which are specifically provided for in 
the saving clause of the Rule! 

3. Under Rule 60 (b), or, under the principles of law 
prevailing at the time of its passage or even subsequent 
thereto, as established by the vast weight of authority 
and particularly by precedent in the District of Columbia, 
will the court entertain an independent action to set aside 
a judgment on grounds of fraud, where the facts alleged 
in the complaint constitute, at most, nothing more than 
intrinsic fraud, as distinguished from extrinsic fraud or 
fraud upon the courts 
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1 4. (a) Where final decree is entered in probate pro¬ 
ceedings and affirmed by this Court of Appeals and cer¬ 
tiorari denied by the Supreme Court, does the fact that 
the probate judge denied motion for new trial by order 
consisting of the one word “denied”, followed by the 
signature of the Judge and the date, written in his hand¬ 
writing on the face of the very motion he is denying, 
affect the validity or finality of that probate final decree, 
or the jurisdiction of the appellate courts in that proceed¬ 
ing! 

(b) May the preceding question be raised in this 
appeal, where it was raised for the first time in the 
motion for re-hearing, after the entry of the order from 
which this appeal is brought? 

5. In view of Rule 9 (f), Local Civil Rules, did the 
lower court err, or abuse its discretion, by failing to 
grant oral hearing on appellants’ motion for rehearing? 

! As to appellants’ question 6, we respectfully submit 
there is no such question presented in this appeal be¬ 
cause appellants did not appeal from the order dismiss¬ 
ing their first amended complaint, but exercised their 
prerogative to file a second amended complaint and this 
appeal is from the order dismissing that one. 

As to appellants’ question 7, we are unable tq under¬ 
stand the question therefore do not attempt to propound 
one in its stead. How the order dismissing the amended 
complaint can be “res judicata in the instant case” just 
because it allowed further amendment, is beyond our pow¬ 
ers of comprehension. Especially is this true, when the Dis¬ 
trict Judge refused, as counsel vigorously protests about 
in his brief, to include in such order any indication as to 
the grounds upon which the order was based. 
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BRIEF OF APPELLEES 


COUNTERSTATEMENT OF THE CASE 

This appeal is from the order of the District Court en¬ 
tered on the 19th day of April, 1950, dismissing appel¬ 
lants’ second amended complaint, after argument on mo¬ 
tion to dismiss filed by appellees. 
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On March 4, 1947, the Probate Court entered its decree 
admitting to probate the last will and testament of Mary 
Elizabeth Ellyson, after trial by jury of the issues raised 
by caveat filed by these same appellants, wherein they 
charged the will was procured by fraud and undue in¬ 
fluence. From that decree determining the issues against 
them, these appellants appealed to this Circuit Court of 
Appeals, which affirmed the decree (83 U. S. App. IX C. 
374). These appellants then petitioned for writ of cer¬ 
tiorari to the U. S. Supreme Court, which denied their 
petition (336 U. S. 909, 69 S. Ct 514). Appellants then 
filed this independent action on June 28, 1949, seeking to 
impeach the decree of March 4, 1947 admitting the "Will 
to probate and praying for damages from appellees. Ap¬ 
pellants voluntarily filed an amended complaint on August 
18, 1949, which was dismissed by Judge Matthews on 
March 3, 1950, without findings or opinion, but with leave 
to amend (App. 16). Second amended complaint was filed 
March 15, 1950, which was dismissed by Judge Tamm on 
April 19, 1950, without findings or opinion and without 
leave to amend (App. 47). 

On July 14, 1949 appellants filed motion to intervene 
and stay in the Probate proceedings, to which motion a 
copy of the complaint in this independent action was at¬ 
tached as the basis of their right to intervene. From the 
Probate Court’s order denying that motion, these appel¬ 
lants appealed to this Court, which appeal is now pend¬ 
ing (No. 10,475). 

SUMMARY OF ARGUMENT 

L Appellants’ complaint, as amended, is barred by the 
one-year limitation clause of Rule 60 (b) because it alleges 
facts which, at most, constitute nothing more than a 
charge of intrinsic fraud, which, under the body of the 
Rule, must be availed of by motion within one year from 
date of judgment from which relief is sought. 









B. Established principles of law and, more particu¬ 
larly, the established law in the District of Columbia, re¬ 
lating to independent actions seeking to vacate or set 
aside an earlier decree on grounds of fraud, require that 
the fraud be extrinsic, as distinguished from intrinsic. 
Therefore, appellants* action must fall under attack by 
motion to dismiss, even disregarding the one-year limita¬ 
tion clause, because, at most, the saving clause of the Buie 
preserves only actions for extrinsic fraud, or fraud upon 
the court. 

C. The facts alleged by appellants repudiate and con¬ 
tradict the broad general allegations of fraud and wholly 
fail to make out a case of even intrinsic fraud, much less 
extrinsic, or fraud upon the court. 

II. Order denying motion for new trial in earlier pro¬ 
ceedings was duly entered by the Judge and docketed by 
the Clerk, and all Courts had jurisdiction of the earlier 
proceedings. 

HI. Under the Buies appellants had no right to oral 
hearing on their motion for rehearing and nothing so un¬ 
usual as to require or permit oral hearing was raised by 
their motion. • 


L Appellants* Complaint, As Amended, Fails to State 
a Claim Upon Which Relief Could Be Granted. 

A. Appellants * Cause of Action Is Barred by One Tear 
Limitation Clause of Rule 60 (b), FRCP. 

Since Buie 60 (b), as amended in 1948, largely controls 
this proceeding, we quote it here: 

“On motion and. upon such terms as are just, the 
court may relieve a party or his legal representative 
from a final judgment, order or proceeding for the 
following reasons: (1) mistake, inadvertence, sur- 
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prise, or excusable neglect; (2) newly discovered evi¬ 
dence which by dne diligence could not have been dis¬ 
covered in time to move for a new trial under Rule 
59(b); (3) fraud (whether heretofore denominated 
intrinsic or extrinsic), misrepresentation, or other 
misconduct of an adverse party; (4) the judgment is 
void; (5) the judgment has been satisfied, released, 
or discharged, or a prior judgment upon which it is 
based has been reversed or otherwise vacated, or it 
is no longer equitable that the judgment should have 
prospective application; or (6) any other reason justi¬ 
fying relief from the operation of the judgment. The 
motion shall be made within a reasonable time, and 
for reasons (1), (2), and (3) not more than one year 
after the judgment, order, or proceeding was entered 
or tsfrcm A motion under this subdivision (b) does 
not affect the finality of a judgment or suspend its 
operation. This rule does not limit the power of a 
court to entertain an independent action to relieve a 
party from a judgment, order or proceeding, or to 
grant relief to a defendant not actually personally 
notified as provided in Title 28, U. S. C. #1655, or 
to set aside a judgment for fraud upon the court. 
Writs of coram nobis, coram vobis, audita querela, 
and bills of review and bills in the nature of a bill, 
of review are abolished, and the procedure for obtain¬ 
ing any relief from a judgment shall be by motion as 
prescribed in these rules or by an independent ac¬ 
tion.” 

The very most that the complaint, as amended, attempts 
to allege is intrinsic fraud, misrepresentation, or other 
misconduct of an adverse party 1 , which is covered by 
reason (3) in the body of Buie 60 (b), and the action 
is therefore barred because more than one year elapsed 
after entry of judgment before relief was requested. See: 


Klaprott v. U. 8 . 
)S.Ct 


69 S. Ct 384,335 U. S. 601, (1949) 


1 Actually, we maintain that appellants failed to make out a case 
of any kind, even of intrinsic fraud. For discussion of facts alleged 
in complaint, see post 18, this brief. 


\ 












Here, the United States procured default judgment m 
denaturalization proceedings against Klaprott. About 
four years later Klaprott petitioned the District Court, 
N. J., to vacate the judgment, which was denied. In the 
U. S. Supreme Court, the U. S. contended that petitioner 
was barred by the one year limitation clause of 60 (b) 
because the petition showed nothing more than * ‘ excus¬ 
able neglect”, covered by the first of the five specified 
reasons for which relief might be granted. Klaprott con¬ 
tended that his claim for relief did not fall under reason 
(1) of the Buie, but under reason (6), to which reason 
the one year limitation did not apply. The Supreme 
Court held that the facts alleged in this particular case 
showed more than “excusable neglect”, which, therefore, 
took it without the confines of the limitation danse, but, 
in the course of the opinion, in discussing the legal effect 
of the Buie, we find: (69 S. Ct.389) 

“Amended Buie 60 (b) provides for setting aside a 
judgment for any one of five specified reasons or for 
‘any other reason justifying relief from, the opera¬ 
tion of the judgment*. The first of the five specified 
reasons is ‘mistake, inadvertence, surprise, or excus¬ 
able neglect*. To take advantage of this reason the 
Buie requires a litigant to ask relief ‘not more than 
one year after the judgment, order, or proceeding was 
entered or taken*. It is contended that the one-year 
limitation bars petitioner on the premise that the 
petition to set aside the judgment showed, at most, 
nothing but ‘excusable neglect*. And, of course, the 
one year limitation would control if no more than 
‘neglect’ was disclosed by the petition. In that event 
the petitioner could not avail himself of the broad 
‘for ... oavy other reason’ douse of 60 (b).” (Italics 
supplied) 

This was a divided opinion, with Justice Seed dissent¬ 
ing and the Chief Justice and Justice Jackson joining in 
his dissent In this dissenting opinion we find: (p. 396) 

“Since the facts alleged amount to a showing of 
mistake, inadvertence, or excusable neglect only, and 
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since a definite time limit of one year is imposed on 
relief based on these grownds, the Rule cannot be said 
to contemplate a remedy without time limit based on 
the same facts. Otherwise, the word ‘other’ in clause 
(6) is rendered meaningless.” (Citing Wallace v. 
if. S. y 142 F. 2d 240) (Italics supplied) 

Thus, we have the Supreme Court divided upon the 
question as to just which of the 6 reasons this particular 
set of facts fell under, but all of them concurring in the 
legal principle that if the petition disclosed only facts 
covered by reason (1) of the Rule, then relief was barred 
by the one year limitation which applies to the first three 
reasons, and petitioner could not avail himself of the 
broad “other reason” clause of the Rule. 

By the same token, we submit, since the facts alleged 
by appellants show, at most, nothing more than intrinsic 
fraud, misrepresentation or other misconduct of an ad¬ 
verse party, and since a definite time limit of one year is 
imposed on relief based on these grounds, appellants can¬ 
not avail themselves of the broad saving clause of the 
Rule simply by framing their application for relief as 
an independent action rather than a motion. Otherwise, 
the time limit contained in the body of the Rule would 
be rendered meaningless. Surely, the Rule cannot be said 
to contemplate a remedy without time limit based upon 
the same facts for which it imposes a one year time limit 
in a preceding sentence. See: 

Wallace v. U. 8. 

142 F. 2d 240, CCA, N. Y. (1944), Cert. Den. 323 
IT. S. 712. 

Wallace’s suit to recover certain income tax monies 
he contended were paid under duress was dismissed for 
want of prosecution. About two years later Wallace 
moved the court to vacate that order, which motion the 
court granted. On appeal, TJ. S. contended that the order 
vacating the dismissal was in violation of Rule 60 (b), in 







that the motion was filed more than six months after Hue 
order of dismissal 1 . Wallace contended that he came 
within the saving danse of the Rule and that the six 
months’ limitation did not apply. The Court, consisting 
of Justice Learned Hand, Justice Augustus Hand and 
Justice Frank, after much discussion of Rule 60(h), re¬ 
versed the lower court, saying: (p. 244) 

“The issue, then, narrows down to this: Was Wal¬ 
lace’s motion of November 4,1940 covered by the last 
sentence of Rule 60 (b), L e., was it ‘an action’ to 
relieve a party from ‘an order’? We are in accord 
with the interpretation of that sentence in Professor 
Moore’s admirably clear discussion in his Federal 
Practice, 3255-3276. Obviously, it cannot have been 
intended that what may be done within six months, 
pursuant to the body of Rule 60 (b), may also be done 
thereafter, under the exception contained in its last, 
sentence.” (italics supplied) 

Thus, we maintain that what must be done within one 
year within the body of the Rule, as amended, by motion, 
may not be done thereafter by merely filing the pleading 
as an independent action rather than a motion. 

It is to be noted that since the Wallace decision (supra), 
Rule 60 (b) has been amended and now contains specific 
provisions as to fraud as a reason for relief by motion with¬ 
in one year (60 (b) (3)). And a new provision has been 
added to the saving clause, preserving the power of the 
court to set aside a judgment for fraud upon the court 
when sought by independent action. If it was intended 

1 Rule 60 (b) at that time provided: "On motion the court . . . 
may relieve a party . . . from a judgment . . . taken against him 
through his mistake, inadvertence, surprise or excusable neglect. 
The motion shall be made within a reasonable time, but in no case 
exceeding six months after such judgment . . .**. The saving 
clause provided "This rule does not limit the power of a court to 
entertain an action to relieve a party from a judgment . . .”. The 
provisions as to fraud did not appear in the body of the rule at 
that time and fraud on the court did not appear in the saving 
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by the Bide that an independent action conld be brought 
under the old saving clause for the same acts of fraud 
as those set forth in the new reason (3) under the body 
of the rule, and that the one year limitation would not 
apply in such a case, then what was the purpose of the 
new third saving clause provision for fraud upon the 
courtf Isn’t it superfluous? If it was not intended that 
all other fraud actions were limited to one year, then 
fraud on the court would not have needed to be added by 
a specific provision in the saving clause, for it, too, would 
be covered under the saving clause as it was previously 
worded. See: 

55 Yale Law Journal, 691 (1946) 

“The proposed substantive changes are these: (Dis¬ 
cussing 60 (b)) 1 



(d) the express inclusion of fraud as a third ground 
for relief supplies a technical omission. One difficulty 
will arise in trying to distinguish the type of fraud 
here referred to, which must be availed of within one 
year, from fraud upon the court, which may, under 
the newly proposed third saving clause, be urged at 
any time.” 

And, at page 681: 

“. . . since the proposed amendments to Buie 60 (b) 
would add ‘fraud (whether heretofore denominated 
intrinsic or extrinsic) misrepresentation or other mis¬ 
conduct of an adverse party’ as a ground for relief 
by motion made within one year, while preserving 
without time limit the power of the court to set aside 
a judgment for fraud upon it, importance in distin¬ 
guishing the type of fraud will shift to ‘fraud upon 
the court’ if the amendment is adopted.” (italics 
supplied) 






Thus, it is assumed that Amended Bole 60 (b) limits to 
one year aU proceedings for relief upon grounds of fraud, 
whether by motion or by independent action, except those 
preserved by the new addition to the saving danse, 
to-wit: fraud upon the court. That appellants fail to 
allege any facts constituting fraud upon the court is 
blatantly obvious when compared with the facts in the 
Hazel Atlas case (Post 16) and the Publicker case (Post 
14), which are two outstanding examples of true fraud 
upon the court . 

B. If Appellants’ Action Is Not Barred, by the Limitation 
Provision of 60 (b), Still It Must Fail Because It 
Charges Nothing More Than INTRINSIC, as Distin¬ 
guished From EXTRINSIC, Fraud. 

Appellants’ counsel seems to fed that his right to bring 
fhig action has been much enlarged by Amended Buie 
60 (b). Such a contention might well be warranted if 
he had filed a motion for relief, under 60 (b) (3), within 
one year. For there, the Buie makes specific allowance 
for relief for intrinsic fraud. But, dearly the rule does 
not attempt to enlarge the rights of individuals in inde¬ 
pendent actions brought under the saving danse. While 
we stoutly assert that the rule, in fact, reduces the rights, 
with respect to fraud actions after one year has elapsed, 
to the right to bring an independent action only for fraud 
upon the court; still, if the court should take a more liberal 
view, it must then limit the independent action to one 
charging extrinsic fraud. 

Putting aside, for a moment, the time limitation feature 
of the rule, and the right of action for fraud upon the 
court, the only independent actions preserved by the sav¬ 
ing danse of the rule are those which could have been in¬ 
stituted prior to passage of the rule pursuant to the then 
prevailing principles of law. (See: Wallace v. V. S. 
(Ante 6) wherein the court said: “. . . no relief can 
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be granted under Buie 60 (b) except that which would 
previously have been proper, after the expiration of the 
term, in proceedings by way of such ancillary writs or 
bills or in an independent suit to set aside an order for 
*extrinsic’ fraud.”) 

Clearly, the Buie does not purport to prescribe, alter, 
enlarge or define, the substantive law as to the grounds 
for vacating judgments by independent actions under the 
saving clause. (See: Fraser v. Doing, 130 F. 2d 617, 622, 
76 U. S. App. D. C. 111.) And the law has always been, as 
supported by the overwhelming weight of authority, that 
judgments will not be vacated except for extrinsic, as dis¬ 
tinguished from intrinsic, fraud. Counsel attempts to 
brush aside this well established principle of law by re¬ 
ferring to it as a case of the courts 11 splitting hairs”. The 
principle, however, is based upon well-founded legal tenets 
and supported by sound and just reasoning, as so well put 
by the Supreme Court of the United States in the oft- 
quoted, leading case of U. S. v. Throckmorton, 98 U. S. 61, 
26 L. Ed. 93, 1 and in the case of Fidelity Storage Co. v. 
XJrice, 56 App. D. C. 202,12 F. 2d. 143, (1926), which latter 
case clearly established the law in the District of Columbia 
upon this question. We quote from page 203 of the Urice 
case: 

“We think the lower court was right in dismissing 
the bill. The controversy between the parties was 
tried in a court having jurisdiction over both the sub¬ 
ject matter and the litigants, and the parties then had 
their day in court. The credibility of the witnesses 
and the probative force and effect of their testimony 
were then considered by the court and jury. The 
judgments thereupon entered are not subject to col¬ 
lateral attack, nor can the defeated party obtain a re¬ 
trial of the same issue in a court of equity upon the 
ground that false and perjured testimony relative to 
the issue was introduced at the trial. Vance v. Bur- 


1 The principle is often referred to as the “Throckmorton rule”. 
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bank, 101 U. S. 514, 25 L. Ed. 929. Otherwise, the 
same controversy between the same parties might con¬ 
tinue indefinitely to be tried in successive cases in 
different courts, even in different territorial juris¬ 
dictions. 

• • • 

“We have not overlooked the doctrine that courts of 
equity possess authority to set aside and annul judg¬ 
ments at law rendered between the same parties by 
courts of competent jurisdiction for fraud, but the 
fraud in such case must be extrinsic or collateral/* 
(italics supplied) 

Counsel maintains that the “Throckmorton” rule of law 
was abrogated, modified, or at least, confused, by Marshall 
v. Holmes , 141 U. S. 589, 12 S. Ct. 62. Our Court of 
Appeals, in the Urice case, (supra), settles that conten¬ 
tion, in so far as the law in our District is concerned: 
(Page 204) 

“The appellant cites many authorities in support of 
its position, with special stress upon Marshall v. 
Holmes, 141 U. S. 589, 12 S. Ct 62, 35 L. Ed. 870. 
We think, however, that the decision in that case was 
not intended to modify the doctrine of the Throck¬ 
morton Case, supra, as herein applied. Nelson v. 
Meehan, 155 F. 1, 7, 83 C. C. A. 597, 12 L. R. A. 
(N. S.) 374. The other citations do not defeat the 
rule above followed.” 

This Urice case was an appeal from an order dismiss¬ 
ing a bill seeking to set aside judgment alleged to have 
been obtained by surprise, imposition on Municipal Court 
and jury, and by false, fraudulent and perjured testimony. 
The decision of this Court, on appeal, established the law 
in the District of Columbia upon this question. It is the 
law in the District today and it was the law at the time 
Rule 60 (b) went into effect in 1936 and at the time 
of the vital amendments in 1946 and the immaterial 
amendment of 1948. 
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Also, Judge Miller’s very recent opinion in Ramsey v. 
Curtis, 78 W. L. R. 986, 987, (5/1/50), is very enlighten¬ 
ing on this question: 

“The same is true with respect to the plea that fraud 
was practiced on the court to induce its judgment. 
The alleged fraud was an issue in the original pro¬ 
ceeding and was there determined adversely to the 
appellants; and it was not what is called 1 extrinsic 
fraud’ which may be investigated on a bill of review. 
The evidence said to be newly discovered was cumu¬ 
lative and tended to contradict the testimony of Mrs. 
Andrews after her death. Such evidence was prop¬ 
erly held insufficient to justify reopening the case.” 

Appellants cite a myriad multitude of decisions as sup¬ 
porting their contention, including all of those cited in 
this reply brief, except Urice, Ramsey and Throckmorton, 
They quote from certain cases, which we now discuss 
briefly, everyone of which, when read in their entirety, 
support our contention and not that of appellants. Ap¬ 
pellants quote excerpts from: 

Griffith v. Bank of New York, 

147 F. 2d 899, CCA 2,1945. 

This was an action collaterally attacking a consent 
judgment of the New York State Supreme Court, charging 
such consent was procured by duress and threats while 
plaintiff was ill. The court of appeals discusses the ques¬ 
tion of extrinsic and intrinsic fraud, recognizes that the 
law established in New York State requires that the fraud 
be extrinsic, puts aside what it terms the “unsettled ques¬ 
tion” of the effect of Marshall v. Holmes, supra, upon the 
“Throckmorton rule” (ante 10), (which our court did 
not dodge, but determined unequivocably in our favor in 
the Urice case (Ante 10), and holds that the case 
before it is a case of extrinsic fraud. We quote from 
page 902: 

“Though the court in the Ingram case, supra, did 
not, in so many words, classify the case as one of 


' * ■ 
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‘extrinsic* fraud, both the situation there presented 
and the one before us seem clearly to be so char¬ 
acterized, if we are bound to bold the powers of a 
court of equity thus restricted. For the very duress 
by which the release or consent is obtained also pre¬ 
vents the coerced party from challenging before or 
at trial the statements or conduct of its adversary. 
Thus in the original action the issue of duress never 
is before the court Indeed, the case differs little, 
if at all, from those where a witness is forcibly pre¬ 
vented from testifying or an attorney is bribed to 
fight a losing battle or give his client false advice/* 

Appellants also quote from: 

Wooldridge Mfg. Co. v. LaToumeau, Inc. 

79 Fed. Supp. 908, D. J., N. D. CaL, 1948 

This is a suit seeking declaratory judgment in a patent 
case, wherein plaintiff alleges that defendants come into 
court with unclean hands and that defendants reissue 
patent was obtained by fraud because defendants, in 
applying for reissue patent, failed to inform the Patent 
Office that there had been a prior suit or of the courts 
findings concerning the original patent, upon which the 
reissue was based. Specifically, the extrinsic versus in¬ 
trinsic fraud question is not involved in this case and is 
not determined by the court. This is not an independent 
action under Buie 60 (b). The question in this case is 
whether inactive fraud (i. e., failure to inform the court 
in the application for reissue patent) will suffice to vitiate 
a patent the same as active fraud. But, in any event, it 
is clearly a suit involving a fraud upon the court. The 
District Judge does quote from Hazel Atlas v. Hartford 
(Post 16), just as the Griffith case does, but that quota¬ 
tion is not the holding of the Judge, nor is that quotation 1 


1 The quotation in appellants’ brief from Wooldridge case and 
from the Griffith case, supra, is the same quotation from Hazel Allas 
V. Hartford (post 16) and seems to have originated in Publicker 
V. ShaUcross (post 14). 
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the holding of Hazel Atlas v. Hartford, as hereinafter 
shown (post 16). The real holding of the Wooldridge 
case is that the same resnlt shonld apply if fraud is com¬ 
mitted by inaction when and if there is a duty to act, as 
applies when fraud is active as in the Hazel Atlas case 
(post 16). 

Appellants quote from: 

Publicker v. Shallcross, 

106 F. 2d 949, CCA 3, 1939 

As pointed out by appellants ’ counsel, this case is cited 
with approval in Hazel Atlas v. Hartford (post 16). 
But, here again, we have a case involving fraud upon the 
court. Because appellants depend so heavily upon it, and 
because it is cited by the Supreme Court in Hazel Atlas 
v. Hartford, and several other opinions by lesser tri¬ 
bunals, we quote at some length from the opinion: 

“The authors of Ruling Case law put it this way: 
*. . . There is an obligation on litigants to prepare 
for trial and to be ready to meet and expose perjury 
then and there. It has been well said that every liti¬ 
gant enters upon the trial of a case, knowing not 
merely the uncertainty of human testimony when 
honestly given, but that, if he has an unscrupulous 
antagonist, he may have to encounter frauds of this 
character, and that he must take the chance of estab¬ 
lishing his case by opposing testimony, and subject¬ 
ing his opponent’s witnesses to the scrutiny of a 
searching cross-examination. Hence the case is none 
the less tried on its merits, and the judgment ren¬ 
dered is none the less conclusive, by reason of the 
false testimony produced.’ 15 R. C. L. 223. 

“It behooves us then to appraise the litigious process 
of the case at bar. The appellant-debtor made an 
offer of settlement to an insolvent company. The 
court’s officer in charge of the duty of collecting the 
assets of that company requested reference to a fact 
trier, ... A hearing was had but at that hearing the 
court’s officer did not treat the appellant as an ad- 
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versary at all but assumed the role of an advocate for 
rather than against his offer, Record p. 41. We are 
not interested here in whether the elicitation of the 
truth about the ‘best interests’ of the estate should 
take that form, 53 C. J. 147. The point is that he 
did not regard the appellant as a possibly ‘unscrupu¬ 
lous antagonist’. So the risk of perjury is increased 
and should overcome the annoyance of law suits. 
Another and perhaps minor distinction between a re¬ 
ceiver and a private litigant may lie in the psycho¬ 
logical field. The private litigant is working for him¬ 
self and is apt to make a greater effort to discover 
the perjury essential to attempts to prolong the war¬ 
fare. Furthermore, the court itself here had an in¬ 
terest in ascertaining the truth on behalf of the cred¬ 
itors, bondholders, etc., committed to its guidance. 
Consequently, petitioner’s perjury not only misled the 
receivers, but impinged directly upon the administra¬ 
tion of justice.” 

Thus we find the Court recognizing the general rule 
as set forth in Ruling Case Law and then pointing out 
the distinguishing features of this particular case which 
take it out of the general rule. In the Publicker case 
the perjury relied upon to vacate the earlier decree 
occurred at a hearing where the perjurer faced only an 
officer appointed by the Court, who assumed the role of 
his advocate not his adversary. There was no private liti¬ 
gant to subject him to searching cross examination or to 
present evidence in conflict with him, or to regard and 
meet him as a “possibly unscrupulous opponent”. Fur¬ 
thermore, the perjury in this case was a direct fraud 
upon the Court because the hearing at which the perjury 
occurred was not an ordinary trial between private liti¬ 
gants, but a hearing conducted by the Court upon insti¬ 
gation of a court officer in a proceeding in which the 
court had a special interest in ascertaining the truth on 
behalf of creditors, etc. committed to its guidance. Thus 
the case was out of the ordinary and did present motivat¬ 
ing reasons for not applying the general rules of law. 
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None of these circumstances exist in our case now before 
this Court. The complaint is brought by the same per¬ 
sons, represented by the same attorneys, who were all 
present at the trial, vigorously opposing the probate of 
the will, and attempting to establish conspiracy and fraud 
of the defendants. That they regarded appellees and, 
indeed, even the attorney for appellees, as unscrupulous 
adversaries or antagonists, is obvious from the most 
cursory examination of their pleadings and the record of 
the earlier trial 

Appellants quote from: 

Hazel Atlas Glass Co. v. Hartford Empire Co. 

64 S. Ct 997, 322 U. S. 238, 1944 

Appellants’ counsel relies heavily upon this decision 
and the quotations therefrom which appear in opinions 
from lesser tribunals covered hereinbefore. This case 
involved a true, realistic, unscrupulous conspiracy by cer¬ 
tain officials and attorneys of Hartford Empire Co., 
whereby they fraudulently framed or drafted an article, 
procured the signature thereon of an outstanding indi¬ 
vidual, thereby posing him as the author of the article, 
arranged for its publication in a magazine, and then in¬ 
troduced this in evidence as part of the record in the 
Patent Office in support of their pending patent applies 
tk>n. This same fraudulent material was contained in a 
i brief hied with the Circuit Court of Appeals. Thus, it is 
an -outstanding example of extrinsic fraud and fraud on 
Hie court. A full discussion of this case is found in the 
Josserand case immediately below. 

One of the most learned, lucid and enlightening opin¬ 
ions to be found upon this question and upon the sup¬ 
posed conflict in the decisions of the Supreme Court of 
the United States is to be found in the derision handed 
down in Josserand v. Taylor, 159 F. 2d 249 (1946), by 
Justice Hatfield, with full concurrence by the balance of 
the Court Due to its length, we quote only brief perti- 
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neat excerpts, but respectfully request that the opinion 
be read in toto: 

(p. 253) 

“We are unable to concur in the views expressed by 
counsel for appellee that it was the intention of the 
Supreme Court in the Hazel Atlas Glass Co. case, 
supra, to overrule the decisions of that court and 
those of the Circuit Courts of Appeals, hereinbefore 
cited, and to hold that a judgment or decree rendered 
by a federal court at a former term, obtained by in¬ 
trinsic fraud as distinugished from extrinsic or col¬ 
lateral fraud, should be nullified in a proceeding such 
as here involved. No mention was made in the court’s 
opinion of the terms “extrinsic” or “intrinsic” fraud. 
Furthermore, we think it is dear from the decision 
in that case that the court was of opinion that the 
fraud therein referred to was extrinsic or collateral 
to the issues finally determined by the Circuit Court 
of Appeals in that case, (emphasis not supplied) 

And later, still discussing Hazel Atlas: (p. 254) 

“The court, in discussing the issues, further stated 
that: 

‘Every element of the fraud here disclosed de¬ 
mands the exercise of the historic power of equity 
to set aside fraudulently begotten judgments. 
This is not simply a case of a judgment obtained 
with the aid of a witness who, on the basis of 
after-discovered evidence, is believed possibly to 
have been guilty of perjury. Here, even if we 
consider nothing but Hartford’s sworn admis¬ 
sions, we find a deliberately planned and carefully 
executed scheme to defraud not only the Patent 
Office but the Circuit Court of Appeals. Cf. Mar¬ 
shall v. Holmes, supra. Proof of the scheme, and 
of its complete success up to date is conclusive. 
Cf. United States v. Throckmorton, supra, (em¬ 
phasis not supplied) 

And later: (p.255) 

“It would seem to be clear that if the majority of the 
Supreme Court in the Hazel Atlas Glass Co. case 


i 
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had been of opinion that the frand there held to have 
been perpetrated was intrinsic, and that there was 
a conflict between the decision in the Marshall v. 
Holmes and U. S. v. Throckmorton cases, supra, par¬ 
ticularly in view of the circumstances hereinbefore 
related, it would have said so and would have ex¬ 
pressly repudiated the rule announced in the Throck¬ 
morton case and followed by the Supreme Court and 
the Circuit Courts of Appeals in the cases herein¬ 
before cited. (In this connection it may be stated 
that although the case of Marshall v. Holmes was de¬ 
cided in 1891, rrumy decisions of the Supreme Court, 
hereinbefore cited, reaffirming the rule in the Throck¬ 
morton case, were handed down long since the decision 
in the Marshall v. Holmes case.” (emphasis supplied) 

We respectfully call this court’s attention to the fact 
that counsel, in his Points and Authorities filed with the 
District Court, (App. 13) says that this Josserand case 
holds exactly the opposite of what it does hold. His 
statement stems from the following statement in the 
opinion: 

(P- 256) 

“In so holding we are not unmindful of the rule 
that, if the court had any serious doubt as to whether 
appellant Josserand perpetrated a fraud, extrinsic 
or collateral to the issues determined in the interfer¬ 
ence case, or if the question of such fraud was difficult 
of ascertainment, it would be the duty of the court 
to grant appellee’s application for leave to file a bill 
of review in the Patent Office.” 

The italicized words are deleted by counsel This, after 
an eight page opinion holding that the fraud must be 
\extrinsic. 

C. Discussion of Facts Alleged in Complaint 

Let us now consider just what the charges contained 
in appellants’ complaint, as twice amended, actually con¬ 
sist of: 

Counsel oft repeats that we admit the complaint’s 
charges by filing the motion to dismiss. We concede, of 
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course, that all allegations well pleaded are, for the pur¬ 
poses of determining motion to dismiss, considered true. 
But, the broad, all-consuming, general allegations set up 
by counsel are refuted and contradicted by his own specific 
allegations of the facts supposedly supporting those 
charges, and by the affidavits attached, and by the records 
in the earlier proceedings in the lower court, in this 
Court, and in the Supreme Court, all of which he makes 
a part of his complaints, and all of which were deter¬ 
mined against his clients. Surely counsel cannot make 
out a case of fraud on the court, or extrinsic fraud, or 
unlawful conspiracy, by simply saying it is such a case, 
when his facts alleged repudiate such statement 

Counsel’s so-called newly discovered evidence rests, ex¬ 
clusively on the affidavit of Eunice Tracy Guthrie (App. 
33), and the “hearsay” affidavits of Associate Counsel, 
Marie Flynn Maddox, (App. 29) and appellant, Dowdy, 
(App. 39) as to a so-called bribe, and his allegations as 
to friendship between appellees, Hawfield and Scott, sup¬ 
ported by no affidavit (App. 21). 

Guthrie’s affidavit offers nothing new. Her evidence 
would simply constitute cumulative evidence of the same 
type which counsel put on at the caveat proceedings by 
witness after witness. Counsel maintains that Guthrie 
had actual personal contact with testatrix on the day 
the will was signed and that no disinterested witness 
testified in the caveat trial as to personal contact with 
testatrix on that day. Guthrie does not state that she 
saw testatrix on that day, but, on the contrary, she says 
she stayed in the kitchen and did not see “any of them”. 
(App. 36-37). Witness Allen, Appellants’ witness, tes¬ 
tified that she was in testatrix’ room on that date and 
that testatrix was very feeble. Indeed, counsel for appel¬ 
lants, at page 11 of his brief, quotes this very testimony 
which he says is not in the record. Counsel has repeat¬ 
edly accused the undersigned counsel for appellees of 








20 


! misquoting the record or misrepresenting this fact, else it 
1 would be treated as unworthy of comment in this brief. 

Counsel maint-juns that Guthrie’s affidavit indicates that 
I Mabel Adams, a caveator, was discharged by appellee, 
Metz, without the knowledge or consent of testatrix. Such 
an assertion, much less an indication, would not warrant 
the relief sought by appellants nor support their charges 
of fraud Furthermore, this same point was argued by 
counsel in the earlier proceedings and in this Court on 
appeal. 

Counsel maintains that numerous averments of Guth¬ 
rie^ affidavit constitute direct evidence of an unlawful 
conspiracy and that this is new evidence because Judge 
McGuire would not allow it at the earlier trial. But a 
reading of the affidavit reveals that there are no such nu- 
i merous averments of that type and that no averments in 
i the affidavit have that effect. Judge McGuire did not 
! stop him from offering any evidence he had of the type 
he now says he has. 

Furthermore, counsel had ample time to prepare for 
the earlier trial. He could have located Guthrie for that 
! trial if he had followed the same procedure he now says 
1 he followed to finally locate her. Or, he could have pro¬ 
cured her name and address from us in the orderly man¬ 
ner provided by the Buies. 

Counsel maintains that the complaint shows newly dis¬ 
covered and new evidence that executor-caveatee Hawfield 
and legatee-cavetee Scott were on terms of intimate friend¬ 
ship when the Will was executed and that such evidence 
would tend to impeach most strongly the testimony of Haw¬ 
field that he and Scott were not “pretty close friends”. 
(Emphasis not supplied) Actually, the complaint, as 
amended, says that some witness which he introduced at 
the caveat trial has since disclosed to counsel that on 
several occasions in the year 1944 he witnessed certain 
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meetings in testatrix’ home between the said Hawfield 
and Scott during which their conduct was such as would 
tend to prove Hawfield testified falsely when he stated 
they were not “pretty close friends”. (App. 21-22) He 
names not the witness. He explains not why he could 
not or should not have learned and introduced this evi¬ 
dence earlier. This is apparently what counsel refers to 
when he refers to his newly discovered evidence which 
shows that perjury was committed in the earlier trial. 
We respectfully deem it unworthy of further reply. 

Counsel asserts that the complaint, with support of the 
affidavit of appellant Dowdy, shows newly discovered evi¬ 
dence of the offer of a bribe to Nurse Hooten and that the 
nurse refused the bribe and was not called as a witness. 
The affidavit fails to support such a contention. Indeed, 
the complaint, itself, fails to allege sufficient facts to con¬ 
stitute a charge of an offer of bribery, even if not contra¬ 
dicted by the affidavits. It is admitted by the complaint, 
and the affidavits of Dowdy and associate counsel Maddox 
that Nurse Hooten has never stated, and refused to state, 
who offered her $500 to testify, and Nurse Hooten has 
never claimed that it was offered in an effort to get her 
to testify falsely (App. 33, 40). She did not testify, so 
appellants were not in any way prejudiced thereby. And 
the Maddox affidavit reveals that Nurse Hooten says she 
told the caveatees that if she was called as a witness she 
would say she did not remember, so appellants cannot 
remotely contend that we withheld evidence. Further¬ 
more, it appears from the Maddox affidavit that Nurse 
Hooten, herself, was the party suggesting that she should 
be paid $500 if she testified, and she was even so suggest¬ 
ing it to appellants’ counsel (App. 32-33). 

V 

The remainder of appellants’ cause of action is based 
entirely upon what he still considers to be erroneous rul¬ 
ings of Judge McGuire in the earlier caveat proceedings. 
He takes the position that since the Judge did not allow 
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certain evidence in the earlier trial, it is now new evi¬ 
dence and constitutes grounds for vacating the earlier 
decree. Such an argument is ridiculous. If it shouldn’t 
have been allowed in the first trial, and that ruling was 
affirmed by this Court of Appeals and certiorari to the 
U. S. Supreme Court was denied, then he certainly can’t 
offer that same evidence now, or rely upon it in his com¬ 
plaint as grounds for vacating the decree. 

Counsel argues that he is not seeking a new trial of 
the Will case. What, then, does he seek when he asks 
the court to vacate the earlier decree? 

Counsel attempts to take this cause out of the limited 
boundaries set by Rule 60 (b) and by prevailing princi¬ 
ples of law, by seeking damages in addition to seeking to 
vacate the earlier judgment and by naming the three 
witnesses to the Will as additional parties defendant. 
But at no point in his cause of action does he allege any 
facts warranting a claim for damages against any of the 
named defendants. Upon what grounds does he sue the 
three witnesses to the Will? What does he charge against 
them? What he does allege with respect to there being 
no proof at the earlier trial that testatrix signed the Will 
in the presence of the witnesses or that they signed in 
the presence of each other, is precisely what he was ar¬ 
guing as one of his main points in the earlier appeal to 
this Court and the petition for certiorari to the Supreme 
Court, and the point was rightly determined against him. 
Indeed, every remote inference which he might possibly 
be construed as maintaining to be a charge of any type 
against these Will witnesses was likewise strenuously ar¬ 
gued in the earlier caveat proceedings. 

In this connection the following holding in Griffith v. 
Bank of New York, (Ante 12), so strongly espoused by 
counsel in his brief, is directly in point: (Page 901) 

“We agree with the District Court’s view that this 

action was a collateral attack on the New York Su- 
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preme Court judgment. Notwithstanding that it took 
the form of a tort claim for damages, either for de¬ 
fendant’s breaches of trust or for defendant’s duress 
in procuring the stipulation for the judgment, its es¬ 
sential and necessary nature is an equitable proceed¬ 
ing collaterally attacking the judgment and seeking 
appropriate relief if that attack is sustained.” 

Without further ado, we submit that the facts in counsel’s 
complaint do not make out a case of even intrinsic fraud, 
much less extrinsic fraud, or fraud upon the court. 

II. The Decree of March 4,1947 Was the Final Judgment 
in the Caveat Proceedings, and Jurisdiction of This 
Court and All Others Is Beyond Question by Appel¬ 
lants. 

Counsel now contends that the decree admitting the will 
to probate has never become final because the trial judge 
denied appellants’ motion for new trial by simply writ¬ 
ing the one word “denied”, followed by his signature 
“McGuire, J.” and the date, in red pencil on the face of 
the motion which he was denying. This point was not 
raised in the lower court until motion for rehearing after 
entry of the final order, from which this appeal was 
brought. It is considered improper that it be argued in 
this appeal, but, aside from its impropriety, we submit 
that the argument is without merit. 

There is no requirement that such orders be verbose. 
All that is required is that they shall be dear and un¬ 
ambiguous. It is submitted that nothing could be more 
clear and unambiguous than the simple word “denied” 
written with red pencil in Judge McGuire’s own hand¬ 
writing on the face of the very motion he is denying. 
The argument that such an order is only “dicta” is ridic¬ 
ulous. 

In his brief, counsel attempts to set up evidence (never 
before mentioned in any pleading) that the Clerk did 
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not docket the above order until counsel brought it to 
his attention some two months ’ later. The docket does 
not support counsel’s statement, for it reflects no inter¬ 
lineation, and Mr. Marks, Deputy Register of Wills, does 
not support counsel’s statement when questioned about 
the matter. We submit that such a statement in his 
brief is entirely out of order! 

HL Appellants Had No Right to Oral Hearing on Motion 
for Rehearing. 

Under Rule 9 (f), Local Civil Rules, appellants had 
no inherent right.t6.an oral hearing on their motion for 
rehearing. That. Rule provides: 

“An oral hearing will not be allowed, unless directed 
by the Court, upon a motion to rehear, or to vacate, 
stay or modify an order or judgment, or for a new 
trial, or for any order after trial relating to a ver¬ 
dict, judgment, findings of fact or conclusions of law.” 

There was nothing unusual or outstanding contained 
in appellants’ motion for rehearing and no new, peculiar 
or perplexing point of law was presented which required, 
or even permitted, an oral hearing under the Rules and 
precedents of the Court 

CONCLUSION 

In conclusion, we respectfully submit that although this 
brief contains but three numbered sections in reply to 
appellants’ five, the two deleted have been covered by 
our brief and we should not be construed as having con¬ 
ceded any argument of appellants for we maintain there 
is no merit in this appeal. 

Respectfully submitted, 

At3bbt Brick, 

Attorney for Appellees 
517 Denrike Building 

















